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*i QUESTION PRESENTED
Beginning in 2014, the minimum coverage provision of the Patient Protection and Affordable Care Act, as amended,
will require virtually every individual American to procure and maintain a minimum level of health insurance or pay a

monthly penalty. 26 U.S.C.A. § S000A.

The question presented is whether this minimum coverage provision exceeds Congress' authority under Article I of the

Constitution.
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of parties before this Court, in a number of cases addressing the constitutional limits on federal power. The interests of
the other amici are fully set forth in the Appendix hereto.

SUMMARY OF ARGUMENT

The Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (the “ACA” or “the Act”), as
amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152, 124 Stat. 1029, is a
nearly 2,500-page bill that set in motion a sweeping and comprehensive overhaul of the heretofore State-based health
insurance industry. Although a sharply *2 divided Congress passed the ACA by an exceedingly narrow margin, the
ACA will impact virtually every man, woman, and child in the United States. With procedural irregularities and partisan
maneuvering replacing compromise and circumspection, the ACA was enacted in a strikingly different manner than

other major pieces of progressive social legislation in our nation's history. 2

The heart of the ACA is its minimum coverage provision - an unprecedented and oppressive mandate that, with limited
exceptions, compels all Americans to enter into and maintain expensive health insurance contracts throughout their lives
to obtain “minimum essential coverage,” regardless of the individual's health, desires, or economic interests. 26 U.S.C.
§ S000A. This mandate is enforced through a monthly monetary penalty. See id. at § SO00A(b). As noted by each of the
courts below, the mandate “represents a wholly novel and potentially unbounded assertion of congressional authority.”
Pet. App. 187a; see also United States v. Lopez, 514 U.S. 549, 583 (1995) (Kennedy, J., concurring) (“The statute now
before us forecloses the States from experimenting and exercising their own judgment in an area to which States lay
claim by right of history and expertise, and it does so by regulating an activity beyond the realm of commerce in the
ordinary and usual sense of that term.”).

In its zeal to pass the ACA and the unprecedented mandate that lies at its core, a slim but unyielding congressional
majority failed meaningfully to address the *3 constitutional questions about the individual mandate that had been
raised by the Congressional Research Service (the “CRS”) and Congressional Budget Office (“CBO”), among others, or
to otherwise consider the limitations of its enumerated powers. Congress' failure to consider such limitations resulted in a
bill that exceeds the powers granted to Congress under the Constitution and severely infringes upon the individual liberty
that the Constitution was designed to protect and promote. See Bond v. United States, 131 S.Ct. 2355, 2364 (2011). In
such circumstances, this Court should not accord to the individual mandate the same “presumption of constitutionality”

that it typically grants to congressional enactments in the first instance. 3 See infra Argument § 1.

The unprecedented nature of the ACA and the purely partisan support for its most troubling provision 4is compounded
by the procedural artifice that directly led *4 to its narrow passage. The bill was first pushed through in a rare Christmas
Eve vote in 2009 - the first vote on that date since 1895 - after the final votes necessary for passage were essentially

“bought” with egregious provisions that violated the most basic premise that “law” is to be generally applicable. > See,
e.g., Railway Express Agency, Inc. v. New York, 336 U.S. 106,112 (1949) (Jackson, J., concurring) (“[T]here is no more
effective practical guarantee against arbitrary and unreasonable government than to require that the principles of law
... be imposed generally.”); Marcus Tullius Cicero, Treatise on the Laws: Book III (Edmund Spettigue, ed., Francis
Barham, trans., 1841-42) (51 BC) (“[L]aws should not be enacted in favour of particular individuals, for that is what we
call privilege ... nothing can be more inequitable”).
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The normal process of reconciling the Senate bill with an earlier, different version adopted by the House of
Representatives was then cast aside when a special election in Massachusetts resulted in the election of a new Senator
whose central campaign message was that he would be the vote necessary to stop passage of the ACA. House leaders
trolled for mechanisms that would allow the final bill to be adopted without having to return for a second vote in the
Senate, at one point even considering a highly irregular “deem passed” maneuver - i.e., “passing” the Senate bill without
actually holding a vote. Ultimately, the Senate version of the bill was passed by the House, with the necessary votes
secured by an unenforceable assurance by the President not to enforce one provision that was objectionable to some of

those who otherwise *5 supported the bill, % and a promise by House leaders of further significant changes in the form

of a “sidecar” reconciliation bill in order to circumvent Senate cloture rules.’ See infra Argument § I1.

The ACA's sullied passage stands alone. Prior instances of momentous social legislation - including, among others, the
Social Security Act of 1935, the 1965 Medicare and Medicaid Amendments to the Social Security Act and the Civil
Rights Act of 1964 and Voting Rights Act of 1965 - were not tainted by such abuses of the legislative process. Nor were
any of these bills steam-rolled through Congress or passed by razor-thin, partisan majorities whose members failed to
consider and fix glaring constitutional infirmities before voting on the legislation. See infra Argument § I11.

To be sure, each piece of legislation discussed below was the subject of heated debate and legislative politicking. Few
bills, if any, emerge from the wringer of the lawmaking process unscathed and pristine. On each of these other issues,
though, Congress forged compromises between seemingly intractable political positions, with the resulting legislation
supported by significant, bipartisan *6 majorities. Many of these compromises, in fact, were necessary to address duly-
raised concerns about the constitutionality of certain aspects of the proposed legislation. The ACA enjoyed no such

compromises. 8

ARGUMENT

I. THE PRESUMPTION OF CONSTITUTIONALITY IS SUBSTANTIALLY
WEAKENED WHERE CONGRESS PASSES AN UNPRECEDENTED MANDATE
WITHOUT ADDRESSING CONCERNS ABOUT ITS CONSTITUTIONALITY

The “presumption of constitutionality” that this Court has traditionally bestowed upon Congressional action is
substantially weakened here. The presumption rightly acknowledges Congress' role as a “coordinate branch of
Government,” United States v. Morrison, 529 U.S. 598, 607 (2000), and there is undoubtedly a “substantial element of
political judgment in Commerce Clause matters.” Lopez, 514 U.S. at 579. Yet it would be “mistaken and mischievous
for [Congress] to forget that the sworn obligation to preserve and protect the Constitution in maintaining the federal
balance is their own in the first and primary instance” Id. at 577-78 (Kennedy, J., concurring) (emphasis added); see also
U.S. Const. Art. vi. (all members of Congress are “bound ... to support *7 this Constitution”). Accordingly, in this
unparalleled case, where Congress has effectively abdicated its responsibility to meaningfully consider the constitutional
implications of its action, the traditional presumption should carry far less force. See United States v. Five Gambling
Devices, 346 U.S. 441, 449 (1953) (Jackson, J.) (“The rational and practical force of the presumption is at its maximum
only when it appears that the precise point in issue here has been considered by Congress and has been explicitly and

deliberately resolved.”). ?

In 2009, the CRS - a nonpartisan and objective research arm of the Library of Congress - advised Congress that the scope
of the power that must be asserted to sustain the ACA's constitutionality exceeds any exercise of congressional power that
has previously been approved by this Court, and “could be perceived as virtually unlimited in scope.” Jennifer Staman
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& Cynthia Brougher, CRS, Requiring Individuals to Obtain Health Insurance: A Constitutional Analysis, July 24, 2009, at
7; see also id., at 6 (describing the ACA as presenting the “novel issue” “whether Congress can use its Commerce Clause
authority to require a person to buy a good or service”). The CRS echoed the same conclusion that was reached years
earlier by the equally non-partisan CBO. *8 See CBO, The Budgetary Treatment of an Individual Mandate to Buy Health
Insurance, Aug. 1994 (“A mandate requiring all individuals to purchase health insurance would be an unprecedented

form of federal action.”).

Opponents of the ACA's enactment in both chambers of Congress also repeatedly challenged the constitutionality of
the Act generally and the individual mandate specifically. See, e.g., 111 Cong. Rec. S13601 (Dec. 20,2009) (statement of
Sen. Orrin Hatch) (“[T]he Constitution also sets limits on our power. We cannot take advantage of the power without
recognizing the limits.”); 156 Cong. Rec. H1843 (Mar. 21, 2010) (statement of Rep. Scott Garrett) (“I have been speaking
out on the unconstitutionality of this individual mandate on the House floor, in Budget Committee and through the
Constitutional Caucus, of which I am the chair.”). Indeed, certain Senators filed points of order directly challenging
the constitutionality of the ACA and the individual mandate. See, e.g., id. at S13728 (Dec. 22, 2009), S13822-26 (Dec.
23,2009) (point of order of Sen. John Ensign, asserting unconstitutionality of the ACA under Article I, Section 8
and the 5th Amendment); id. at S13821-22 (Dec. 23, 2009) (point of order of Sen. Kay Bailey Hutchison, asserting
unconstitutionality of the ACA under the 10th Amendment). Several Members raising these constitutional objections
cited the detailed analysis set forth in an 18-page Legal Memorandum published by the Heritage Legal Foundation on

December 9, 2009. 10

*9 The response of those pushing the legislation to these constitutional concerns was, in the main, conclusory and
platitudinal. See, e.g., id. at 111 Cong. Rec. S13581 (Dec. 20, 2009) (statement of Sen. Max Baucus) (concluding,

without elaboration, that the individual mandate was constitutional). 1 To the extent the ACA's supporters invoked any
authority, they merely entered into the record ipse dixit editorials or similar statements from academics who advocate
a virtually limitless interpretation of the Commerce and Necessary and Proper Clauses. See, e.g., id. at S13751-13753

(Dec. 22, 2009) (statement of Sen. Patrick Leahy) (entering opinion of Professor Erwin Chemerinsky into the record). 12
Opinion pieces, *10 however, “do not substitute for reasoned debate about constitutionality of the sort that used to
go on regularly in both chambers of Congress.” Renée Lettow Lerner, Enlightenment Economics and the Framing of the
U.S. Constitution, 35 Harv. J.L. & Pub. Pol'y 37, 44 (2012). Remarkably, neither the House nor the Senate held hearings

on the constitutionality of the Act prior to its passage, which would have permitted legal scholars to prepare thorough

analyses and to be questioned by Members and other witnesses. 13

It did not have to be this way. When Congress has enacted landmark social legislation in the past, it has often made
significant modifications, after considerable internal debate, to fall within the “outer limits” of its enumerated powers.
The Social Security Act of 1935, Pub. L. 74-271,49 Stat. 620 (1935), is instructive. During several months of debate, the
bill's opponents raised numerous constitutional concerns, including that Congress was attempting to usurp power from
the States. Congress thus carefully circumscribed the original Social Security program to augment, rather than supplant,

existing state efforts to provide for the unemployed and needy. 14

*11 When the Social Security bill met with further resistance, 15 its proponents split the retirement provisions into two
separate titles - the “tax” provisions of Title VIII, and the benefits provisions of Title II - hoping that this Court would
afford some measure of deference to Congress' taxing authority when considering the newly created scheme. Although
the bill still had its critics in Congress, see, e.g., 79 Cong. Rec. 5530 (Apr. 12, 1935) (statement of Rep. Allen Treadway),
its proponents garnered a wide majority, and successfully defended the ensuing constitutional challenge. See Charles C.
Steward Mach. Co. v. Davis, 301 U.S. 548 (1937); Helvering v. Davis, 301 U.S. 619 (1937).

In stark contrast here, aside from certain self-serving “statutory findings” about the purportedly economic nature of its
legislation, Congress failed to tailor the ACA to fall within the “effective bounds” of its “regulatory authority” under
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the Commerce Clause as delineated in this Court's decisions in Lopez, 514 U.S. at 562-63, and Morrison, 529 U.S. at 608.
On the contrary, due in large part to the procedural irregularities described below, key leaders in both the House and
Senate openly admitted that they had not even read the 2,500-page bill, let alone weighed its constitutional infirmities.
For example, Senator Baucus contended that “I don't think you want me to waste my time to read every page of the

healthcare bill ... You know why? It's statutory language .... We hire *12 experts.” 16 Even Speaker of the House Nancy

Pelosi stated unabashedly that “we have to pass the bill so that you can find out what is in it.” 17 It should be elemental,
though, that “to know whether a legislative act is constitutional requires knowing what it is in the Act.” Pet. App. at 4a.

This nation's federalist system “protects the liberty of all persons ... by ensuring that laws enacted in excess of delegated
governmental power cannot direct or control their actions.” Bond, 131 S.Ct. at 2364. “When government acts in excess of
its lawful powers, that liberty is at stake.” Id.; see also Printz v. United States, 521 U.S. 898, 933 (1997) (the Constitution
divides power “precisely so that we may resist the temptation to concentrate power in one location as an expedient
solution to the crisis of the day”).

Here, Congress has not only exceeded the limitations imposed by federalism, it has done so most cavalierly. In contrast
to its more circumscribed approach to drafting prior landmark social legislation (e.g., the Social Security Act), Congress
has failed to address the constitutionality of the individual mandate in any meaningful way. Where “one or the other
level of Government has tipped the scale too far,” and thus undermined “the federal balance *13 ... of our constitutional
structure,” it is left to this Court to intervene and enforce the Constitution's structural protections. See Lopez, 514 U.S.
at 578 (Kennedy, J., concurring).

This principle carries particular force when Congress has sought to legislate in an area of traditional State regulation
without adequately considering its own constitutional limitations (or heeding the views of at least 26 States that expressly
disagree with this federal intrusion). Because Congress failed to “take a ‘hard look™ at the “thoroughness of [its]
legislative procedures,” a penetrating and incisive judicial review of the defective political process that gave rise to the
ACA is appropriate. Morrison, 529 U.S. at 663 (Breyer, J., dissenting).

Moreover, it is particularly important for this Court to conduct a searching and meaningful constitutional inquiry because
it is confronted with a congressional measure that is wholly without precedent: a requirement that private citizens buy a

product from a private company. 18 See Pet. App. at 107a, 320a. Given that “earlier Congresses avoided use of this highly
attractive power,” it follows that “the power was thought not to exist.” Printz, 521 U.S. at 905, 907-08; see also Va. Office
for Prot. & Advocacy v. Stewart, 131 S.Ct. 1632, 1641 (2011) (“Lack of historical precedent can indicate a constitutional
infirmity.”). The unprecedented nature of the individual mandate thus provides another basis for this Court to view
Congress' *14 actions with less deference than it traditionally would accord to the actions of the legislative branch.

II. THE LEGISLATIVE PROCESS LEADING TO THE
PASSAGE OF THE ACA WAS SYSTEMICALLY FLAWED

Compounding its failure to conduct a rigorous constitutional inquiry, it is well chronicled that Congress passed the ACA
by the slimmest of margins in the wake of various procedural irregularities. Not a single Republican in either the House

or the Senate voted in favor of the final bill. '

Not surprisingly, then, many commentators have derided the ACA as
“the most blatantly partisan and divisive piece of social legislation in the past half-century; the only thing bipartisan
about [the ACA] was the opposition to it.” David A. Hyman, PPACA in Theory and Practice: The Perils of Parallelism,

97 Va. L. Rev. In Brief 83, 98 (Nov. 4, 2011).

The passage of the ACA was made possible by an unseemly mix of trade-offs, arcane legislative maneuvers and politically
expedient promises. Earmarks were doled out to several skeptical legislators in exchange for their support; the highly
controversial tactic of budget reconciliation was employed to allow the bill's supporters to circumvent traditional debate
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and amendment rules; a last-minute promise was made by the President not to enforce one provision concerning abortion
funding; and $70 billion in projected cost savings turned out to be illusory when a program touted to reduce the deficit
was abandoned as ill-conceived and fiscally unsound.

*15 A. Giveaways to Secure Support

The ACA is rife with quid pro quo measures that were included in the bill for the sole purpose of securing the votes of

individual members of Congress. 20" As one Democratic Congressman put it in explaining why he was voting against
the ACA:

I am also concerned about the unsavory deal-making that occurred in the United States Senate when the health care bill
was considered in December. Some states received special benefits at the expense of other states .... For example, the
states of Louisiana, Tennessee, Connecticut and Montana have each received special benefits in the health care reform
legislation not made available to other states. I simply cannot countenance this kind of deal-making which goes well

beyond the bounds of normal legislative negotiations. 21

Notably, Senator Baucus - the chairman of the Senate Finance Committee and a principal author of the ACA (despite
admittedly not “wast[ing] his time to read” all of it) - succeeded in obtaining additional Medicare funding for individuals
affected by asbestos-related illnesses from mining operations in Libby, Montana - his home State. See 42 U.S.C. § 1395rr-
I; see also Pear, Deep in Health Bill, supra n.5. Likewise, after initially *16 expressing opposition to the bill, Senator
Mary Landrieu of Louisiana only agreed to support it after a provision was inserted to provide hundreds of millions
of dollars to her State. See ACA § 2006 (increasing Medicaid payments to certain “states recovering from a major
disaster”); Brian Montopoli, Tallying the Health Care Bill's Giveaways, CBS News (Dec. 21, 2009), available at http://
www.cbsnews.com/8301-503544_162-6006838-503544. Yet another holdout, Vermont Senator Bernie Sanders, “took
credit for $10 billion in new funding for community health centers,” including at least two more for Vermont. See Frates,
supra n.20.

In a particularly infamous example, Senator Ben Nelson of Nebraska - the critical 60th Senator to endorse the bill -
originally announced his opposition to the ACA but then reversed course after securing a promise from Majority Leader

Harry Reid that Nebraska would receive a subsidy for its share of the cost of the ACA's Medicaid expansion. 22 No

other State was slated to receive such a windfall, which was dubbed the “Cornhusker Kickback.” 23

Yet other provisions included in the Act granted $100 million to an unspecified “health care facility” and *17 increased
Medicare payments to hospitals and doctors in “frontier counties” in Montana, North Dakota, South Dakota, Utah and

Wyoming. See Pear, Deep in Health Bill, supran.5. Indeed, Majority Leader Reid publicly boasted about the use of such

tactics, doubting the existence of any “senator that doesn't have something in this bill that was important to them.” 24

B. The Use of Budget Reconciliation

Capping this undignified process, exactly 60 Senators - the bare minimum under Senate Rule XXII - voted to end debate
on a final Senate bill, S. Amend. No. 2786 to H.R. 3590, 111th Cong. The Senate passed the bill the following day -
Christmas Eve 2009 - by an identical, 60-39 margin. See Pear, Senate Passes Health Care Overhaul on Party-Line Vote,
supra n.2. The ultimate passage of the bill, however, remained uncertain due to the January 19, 2010 election of Scott
Brown in Massachusetts, who had run to fill the seat previously occupied by Paul Kirk, one of the 60 Senators who had
voted in support of the bill. Senator Brown had expressly promised during the campaign to be “the 41st vote” against
the ACA's passage, and the Massachusetts race thus commanded national attention as a mandate on the popularity of

the bill. 2> With Senator Brown's election, the proponents of *18 the bill fell one vote shy of the 60 votes needed to
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prevent a filibuster on future votes. See Liz Robbins, Riding Wave of Disaffection, Brown Pushes for an Upset, N.Y.
Times, Jan. 18, 2010, at A20.

This threatened to derail the bill's final passage, because both Houses of Congress had not yet enacted a single bill. In
the ordinary course, two versions of a bill passed by the House and Senate would be reconciled through conference
committees, with the final bill requiring a new vote by both chambers. Here, however, because the Senate no longer had
the votes necessary to approve any bill resembling that which passed the Senate in December 2009, the House was forced
to accept the bill in the exact form in which it had passed the Senate. See H.R. Res. 1203, 111th Cong. (2010).

To enact substantive “fixes” to the Senate bill while avoiding a filibuster, the majority party resorted to a legislative
maneuver known as “budget reconciliation.” The reconciliation process was created in 1974 as a deficit-reduction tool
and provides an expedited means to change federal spending programs, revenues and public debt levels. See Martin B.
Gold, Senate Proc. & Practice 155 (Rowman Littlefield 2d ed. 2008). Reconciliation bills may only be debated in the
Senate for a maximum of twenty hours, see 2 U.S.C. § 641(e)(2), thus preventing the possibility of a filibuster. Aware
that this fast-track process could lead to abuse, Senator Robert Byrd helped amend the 1974 act to bar any extraneous
matter from reconciliation bills. See Gold, supra, at 155. Accordingly, such bills may only include provisions that have
direct budgetary impacts. See 2 U.S.C. § 644(b)(1)(A).

*19 Notwithstanding its technicalities, the reconciliation process was never intended to be used to enact substantive
changes to broad-reaching social legislation. In fact, Senator Byrd stated publicly that using the reconciliation process
to achieve health-care reform would be “an outrage that must be resisted” and that “misuse of the arcane process of
reconciliation - a process intended for deficit reduction - to enact substantive policy changes is an undemocratic disservice
to our people and to the Senate's institutional role.” Robert C. Byrd, Opinions, Wash. Post, Mar. 22, 2009, at A17.

Despite Senator Byrd's prior exhortations and undivided opposition from the minority party, the narrow majority - at

the urging of President Obama 26 _ used the reconciliation process to pass a final bill, the Health Care and Education
Reconciliation Act of 2010, by a simple, party-line vote of 220-207 in the House and 56-43 in the Senate. See Herszenhorn
& Pear, supra n.7. Notably, the reconciliation bill made a number of substantive changes to central provisions of the
ACA as passed in December 2009. These changes included, among other things, increasing tax-credits for middle-income
families who buy insurance; lowering the penalty for not buying insurance; requiring that doctors that care for Medicaid

patients be fully reimbursed; imposing a Medicare tax on certain unearned income; and enacting student loan reform. 27

*20 C. The Last-Minute Executive Order

Both the President and leaders of the majority party in Congress engaged in additional eleventh-hour wrangling to
secure the votes of wavering House Democrats. In the weeks prior to the final vote on the reconciliation bill, certain
House members, including Democratic Representative Bart Stupak of Michigan, became increasingly concerned about
provisions of the bill providing for taxpayer funding of abortion. See William L. Saunders, Jr. & Anna R. Franzonello,
Health Care Reform and Respect for Human Life: How the Process Failed, 25 N.D. J. L. Ethics & Pub. Pol'y 593, 623
(2011). To address these concerns, President Obama agreed to issue an Executive Order that purported to restrict public
funding of abortions, which he signed on March 24,2010 (behind closed doors and with no reporters present). See Exec.
Order No. 13535, 75 Fed. Reg. 15,599 (Mar. 24, 2010). With this “assurance” in hand, the House and Senate passed the
reconciliation bill the following day.

The President's Executive Order, however, did not and cannot nullify the ACA's provisions, as executive orders are only
entitled to the “force of law” when they do not contradict statutory language. See Saunders, supra, at 625 (noting that
a presidential Executive Order “cannot change or negate statutory law”). Nor is the language of the Executive Order


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=2USCAS641&originatingDoc=I6c160794587011e1b1bac17b569b34b6&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_1184000067914
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=2USCAS644&originatingDoc=I6c160794587011e1b1bac17b569b34b6&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021630432&pubNum=0001043&originatingDoc=I6c160794587011e1b1bac17b569b34b6&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021630432&pubNum=0001043&originatingDoc=I6c160794587011e1b1bac17b569b34b6&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=1037&cite=75FR15599&originatingDoc=I6c160794587011e1b1bac17b569b34b6&refType=FR&fi=co_pp_sp_1037_15599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_1037_15599

U.S. Department of Health and Human Services v. State..., 2012 WL 484070 (2012)

codified anywhere in federal law. The use of an Executive Order to attempt to make substantive modifications to the bill

further delegitimizes the process underlying the ACA. 28

*21 D. Illusory Projected Cost Savings

The passage of the ACA was also induced by the promise of tens of billions of dollars in illusory cost savings from a
fatally-flawed entitlement program that was designed to provide insurance for long-term care (the “Community Living
Assistance Services and Supports Act,” or “CLASS Act”). During the legislative debate, there was bipartisan opposition
to the use of the CLASS Act as a purported savings mechanism given that serious questions about the long-term fiscal
solvency of the program were being raised by “an array of groups - including the [CBO] and the American Academy

of Actuaries.” > When the CBO scored the budgetary effects of the pending bill, it counted the $70 billion in premium
payments expected to be collected in the CLASS program's first decade toward the ACA's alleged deficit reduction -

even though *22 those premiums were eventually supposed to pay for the program's benefits. 30 Even a supporter of
the ACA in the Senate, Senate Budget Committee Chairman Kent Conrad, publicly called the CLASS Act “a Ponzi
scheme of the first order.” Id.

Indeed, the CLASS Act has now been widely accepted to be fiscally unsustainable, and the HHS's decision in October
2011 to scrap the program erased about 40% of the savings that the CBO had estimated the ACA would generate for the
government. See Sam Baker, HHS Decision Erases Nearly $100B of Projected Savings from Reform Law, The Hill, Oct.
14, 2011 (noting that “Congressional Republicans have long insisted the CLASS Act was a financial gimmick designed
to get healthcare reform passed.”).

II1. PRIOR INSTANCES OF LANDMARK SOCIAL LEGISLATION WERE
PASSED WITH WIDE MARGINS AND REFLECTED A BROAD CONSENSUS

In stark contrast to the subversion of the legislative process that gave birth to the ACA, major pieces of social legislation
throughout modern American history have *23 uniformly commanded bipartisan congressional support, reflecting a
broad and enduring political consensus on momentous issues. See Henry J. Aaron, The Mid-Term Elections - High Stakes
for Health Policy, 363 N.E. J. of Medic. 1685, 1685-86 (2010) (compiling data quantifying the broad bipartisan support
for major social reform legislation prior to the ACA, and noting that “the evidence of party polarization” concerning
the ACA “is overwhelming”).

While the debate preceding the enactment of the following bills was undoubtedly fierce and rancorous, the resulting
legislation uniformly enjoyed wide bipartisan support, reflecting a legislative process shaped by compromise, not
gamesmanship. As Senator Olympia Snowe remarked during debate on the health care vote, “policies that will affect
more than 300 million people simply should not be decided by partisan, one-vote-margin strategies ... just consider for
a moment if Social Security, civil rights, or Medicare could have been as strongly woven into the fabric of our Nation
had they passed by only one vote and on purely partisan lines.” 111 Cong. Rec. S11889-11892 at S11890 (Nov. 20, 2009)
(statement of Sen. Olympia Snowe).

A. The Social Security Act

The Social Security Act of 1935 was supported by an overwhelming 372-33 margin in the House of Representatives, and
by 77 of 83 voting Senators. See Vote Tallies: 1935 Social Security Act, http://www.ssa.gov/history/tally.html (last visited
Feb. 10, 2012). 81 out of 102 House Republicans, and 16 out of 25 Senate Republicans, voted to support the bill. Id.
So did 269 out of *24 284 House Democrats, and 60 out of 61 Senate Democrats. /d. Reflecting this broad, bipartisan
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consensus, the conference bill reconciling the House and Senate versions of the legislation was passed on a voice vote
due to the large bipartisan support underlying the final bill. /d.

These majorities did not coalesce accidentally, but rather were the byproduct of a consensus-based approach. First
proposed as the “Economic Security Act” in January 1935, the bill was debated in House and Senate committees for two

months, and was not signed into law until August. Id. Over fifty amendments to the bill were debated and cast aside. 3
Although President Roosevelt had initially envisioned a vast regulatory scheme in which “everybody ought to be in on it
... cradle to the grave they ought to be in a social insurance system,” his administration ultimately acceded to a number

of compromises with both Republican and conservative Democratic legislators in order to attract a broad coalition of

supporters and to minimize constitutional objections. 32

These compromises included abandoning plans for universal health care, curtailing coverage and benefits for certain
categories of employees (such as farmers and domestic workers), enacting a regressive payroll tax system as a method

of financing, and leaving unemployment relief largely to the States. 33 Many of these *25 compromises, as explained
above, were forged specifically to head off concerns about Congress' constitutional authority under Article I to enact such
a measure. See supra pp. 10-11. Moreover, historians have long noted that the “abundant compromises that attended
the Social Security Act's enactment” laid the foundation for subsequent social legislation, including the creation of
Medicare and Medicaid in the 1960s. Kennedy, supra n.32. These “abundant compromises” did not, however, include
the systematic “buying-off” of legislators by diverting federal funds to pet projects in their States.

B. The Social Security Amendments (Medicare and Medicaid)

The Social Security Amendments of 1965, Pub. L. 89-97, 79 Stat. 286 (1965), which created the Medicare and Medicaid
programs, enjoyed similarly broad bipartisan support in Congress. After a spirited debate and the consideration of

over 500 minor amendments, >* the House of Representatives passed Medicare and Medicaid by a 307-116 margin,
and the Senate voted 70-24 to do the same. Once more, a sizable number of the Republican minority joined with the
vast majority of Democrats to vote in favor of a core social initiative promoted by a Democratic administration and
Democrat-controlled Congress.

This remarkable consensus was forged through incremental compromises arising out of a “legislative struggle reaching
back to the late 1930s.” Johnson, *26 supran.31,at 333. Indeed, proponents of the Social Security Amendments thought
it necessary, in a clear demonstration of legislative circumspection, to restrict their efforts to narrowly targeted groups
with special health-coverage needs. Congress rejected initial efforts to enact universal coverage, instead limiting Medicaid
only to “the medically indigent, aged, blind, and disabled persons, dependent children and their parents.” 111 Cong.
Rec. 7396 (Apr. 8, 1965). Medicare, for its part, was likewise “tailored to meet the needs of our elderly.” Id. at 7360.

In 1965, the Johnson Administration supported legislation that had been introduced years earlier, the King-Anderson
bill, which concentrated on federal assistance for hospital care. The American Medical Association, a fierce opponent
of that legislation, backed an alternative program called “Eldercare,” while the Republicans, through Representative
John Byrnes, proposed a third plan, voluntary in nature and focused on doctors' fees, which would be funded by a small
monthly payment from each enrollee with federal funds taken out of general revenue. Johnson, supra n.31, at 348-353.

The bill that ultimately advanced through Congress in 1965 “included elements of the proposals from the Democrats,

the Republicans, and the [American Medical Association].”35 President Lyndon Johnson worked closely with
Representative Wilbur Mills, the House Ways and Means Committee chairman (and *27 previously an ardent critic

of health care legislation), to craft a series of compromise measures to ensure the passage of a bipartisan bill. 36 Mills
“cobbled together the administration's bill (hospital coverage), with a Republican substitute (doctors' fees), and joined
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them with medical assistance for the poor (Medicaid). Mills characterized it as a ‘three-layer cake,” and it soon became
the law of the land.” Johnson, supran.31 at 335. By sharp contrast, the ACA contained no such attempts at compromise,
whether of a constitutional nature or otherwise, as reflected in the final voting tallies.

C. The Civil Rights Act and the Voting Rights Act

The Civil Rights Act of 1964, Pub. L. 88-352, 78 Stat. 241 (1964) - which outlawed various forms of discrimination based
on race, national origin, and gender - ultimately garnered broad bipartisan support and passed by a margin of 73-27 in
the Senate and 289-126 in the House of Representatives.

The path to such broad consensus was not smooth. After momentum for civil rights legislation had built in the 1950s
and early 1960s, President Kennedy sent a proposed civil rights bill to Congress on June 19, 1963. It was immediately
condemned by many Southern lawmakers as “unconstitutional, unnecessary, unwise and beyond the realm of reason.”
See Johnson, *28 supran.31, at 307. Recognizing the threat of a Senate filibuster, the administration first approached
the House of Representatives, which heard testimony from 275 witnesses over 70 days of public hearings. The House
debated the bill for nine days and considered nearly 100 amendments before passing H.R. 7152 on February 10, 1964.

Debates in the Senate were even more contentious. Southern Democrats followed a three-week filibuster on a procedural
question with the longest continuous filibuster in Senate history. See Johnson, supra n.31, at 313-14. As the stalemate
continued, Republican Senate Minority Leader Everett Dirksen and Senator Hubert Humphrey, the Democratic whip,
worked together to redraft controversial language in the legislation to garner support among moderate Republicans and
to address concerns that the existing legislation exceeded Congressional authority under the Constitution and granted
powers to the Federal Government that should properly be reserved to the States.

The Senate bill thus gave States and local communities more authority to address complaints in cases of employment

discrimination and public accommodations. 37 While the Senate bill allowed the Attorney General to initiate suits in
these areas upon a finding of a “pattern of discrimination,” it imposed a period for voluntary compliance before the
Attorney General could act, and *29 precluded suits brought by the Attorney General on behalf of individuals. Id.
These efforts produced a coalition of 27 Republicans and 44 Democrats who voted for cloture and ended the marathon
filibuster. The bill passed the Senate nine days later by a large majority and the House accepted the Senate version on
July 2, 1964. President Johnson signed the bill that same day.

The Voting Rights Act of 1965, Pub. L. No. 89-100, 79 Stat. 437 (1965), which outlawed discriminatory and intimidating
voting practices, was also the product of a broad bipartisan consensus. Following a speech by President Johnson before
a joint session of Congress on March 15, 1964, voting rights bills were introduced in both the Senate and the House.
Sixty-six Senators introduced and co-sponsored the Senate bill, which assured that the bill would not be subject to a
filibuster. The bill passed the Senate on May 26, 1964. Despite a few attempts at parliamentary maneuvering by Southern
Congressmen, the House passed its own bill in July. Overwhelming majorities of Democrats and Republicans in both
chambers of Congress passed the Voting Rights Act (by a final vote of 328-74 in the House and 79-18 in the Senate),
and President Johnson signed the Act into law on August 6, 1965.

Although the Voting Rights Act entailed an expansive exercise of Congressional authority, see South Carolina v.
Katzenbach, 383 U.S. 301, 334 (1966), its proponents in the political branches were mindful of the limitations imposed
by the Constitution and crafted a measure “that went as far as [they] thought that any legislation could go in light of
relevant constitutional proscriptions.” Luis Fuentes-Rohwer, *30 Judicial Activism and the Interpretation of the Voting
Rights Act, 32 Cardozo L. Rev. 857, 878 (2011). Attorney General Katzenbach, for example, repeatedly testified before
Congress that he had “reservations” about the “constitutionality” of certain proposed changes to expand the scope of
the legislation - changes that were not included in the final version of the statute. See Hearings on S. 1564 Before the S.
Comm. on the Judiciary, 89th Cong., 1st Sess., 143 (1965). Hence, in enacting the initial Voting Rights Act, Congress
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ultimately promulgated “a detailed but limited remedial scheme designed to guarantee meaningful enforcement of the
Fifteenth Amendment in those areas of the Nation where abundant evidence of States' systematic denial of those rights
was identified.” Board of Trustees of Univ. of Alabama v. Garrett, 531 U.S. 356, 373 (2001) (emphasis added).

In marked contrast here, the scope of the ACA is anything “but limited,” any reservations regarding its constitutionality
went unheeded, and consequently it did not garner the support of a single Republican in the House or Senate.

D. The Americans with Disabilities Act

The Americans with Disabilities Act of 1990 (the “ADA”), Pub. L. No. 101-336, 104 Stat. 327 (1990), evolved out of
numerous proposals over a course of years to expand existing civil rights legislation to afford protections to persons with
disabilities. In the 1980s, Congress had established the National Council on Disability (the “Council”), an independent
Federal body comprised of 15 members appointed by President Reagan, to review all relevant federal laws and make

recommendations *31 to improve upon them. 38 The Council issued a report in 1986 which proposed, among other
things, an omnibus “Americans with Disabilities Act.”

Congressional committees developed drafts of the ADA in the ensuing years, and in 1988, a bill was introduced in the
Democrat-controlled Senate by Republican Senator Lowell Weicker, Jr. and 13 co-sponsors from both sides of the aisle.
See Americans with Disabilities Act of 1988, S. 2345, 100th Cong. (1988). A bipartisan group of 46 cosponsors introduced
similar legislation in the House. See Americans with Disabilities Act of 1988, H.R. 4498, 100th Cong. (1988).

The two companion bills were significantly revised in the 101st Congress; between May 1989 and July 1990, the bill was
subject to “numerous amendments, negotiations, markups, and compromises. Throughout this process, the business
community's concerns were considered and addressed.” Arlene Mayerson, The Americans with Disabilities Act - An
Historic Overview, 7 The Labor Lawyer 1, 6 (1991). The parties also worked together to address constitutional issues
concerning the separation of powers, as an amendment to the proposed legislation introduced in the Senate would have
subjected all of Congress, including the House of Representatives, to a private right of action under the ADA and would

have vested the executive branch (in the form of the Equal Employment Opportunity Commission or the Attorney *32

General) with authority over the legislative branch. That amendment was voluntarily withdrawn. 39

The ultimate votes on the bill that came out of the conference committee reflected deep bipartisan support. The House
passed the bill on July 12, 1990 by a vote of 377-28 and the Senate followed the next day by a 91-6 margin. 136 Cong.
Rec. 17296-97 (July 12, 1990). President George H.W. Bush signed the bill into law in short order. There is simply
no comparison between this broad consensus - reflected in a majority that exceeded 90% in each chamber - and the
acrimonious passage of the ACA amid bipartisan opposition and without any bipartisan support.

E. The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Welfare Reform)

In 1996, a Republican-controlled Congress worked with President Bill Clinton to pass a landmark welfare reform bill
- the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105
(1996) - that commanded bipartisan majorities of 78-21 in the Senate and 328-101 in the House. See 142 Cong. Rec.
D851 (July 31, 1996); id. at D857 (Aug. 1, 1996). Although welfare reform had been a signature part of the Republicans'
legislative agenda, more Democrats supported the bill than opposed it. Id.

*33 The final bill reflected several compromises between the political parties, ending a standoff that had seen President
Clinton veto two prior welfare reform bills, which had both passed by strict party-line votes. See generally Ron
Haskins, Work Over Welfare: The Inside Story of the 1996 Welfare Reform Law (Brookings Ins. Press 2002) (detailing
the collaboration among Democrats and Republicans in drafting a final, compromise bill). Among other things, the
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Democrats agreed to the bill's five-year lifetime limit on individuals' welfare benefits, which cohered with the Republicans'
vision on how best to transition welfare recipients to the workforce. Democrats also accepted the bill's immigration
provisions with reservations. Republicans, in turn, accepted various provisions concerning child support that had been
drafted by the Clinton Administration's Department of Health and Human Services. In short, as President Clinton later
observed, “[n]either side got exactly what it had hoped for.” Bill Clinton, Op-Ed., How We Ended Welfare, Together,
N.Y. Times, Aug. 22, 2006, at A19. This is the very nature of compromise - a feature absent from the steamrolling process
that begot the ACA.

At bottom, the ACA represents a fundamental departure from this history of legislative compromise and respect for
constitutional boundaries in matters of vast societal importance. Whereas the drafters of these prior bills repeatedly
sought to curtail their legislation to meet constitutional and/or political objections en route to overwhelming bipartisan
majorities, the proponents of the ACA barreled ahead without regard to serious and duly-raised constitutional concerns.

*34 CONCLUSION

For the foregoing reasons, the presumption of constitutionality that is traditionally applicable to acts of Congress as a
coordinate branch of Government has been significantly weakened (if not effectively eliminated) by the structural and
procedural deficiencies that accompanied the passage of the ACA: the abdication by Congress of its obligation to make
any meaningful effort to consider the constitutionality of the individual mandate; the unprecedented and onerous nature
of this congressional measure; and the legislative chicanery that led to the passage of the ACA on a strict party-line vote
of a kind never before seen on legislation of great social importance. Accordingly, this Court should conduct a searching
and meaningful inquiry into the validity of the ACA's minimum coverage provision and whether Congress has infringed
on individual liberty by acting in excess of its authority under the Constitution. This Court should affirm the judgment
of the Court of Appeals on this issue.

*1A APPENDIX - INTERESTS OF THE OTHER AMICI

Amicus the Judicial Education Project (“JEP”) is dedicated to strengthening liberty and justice in America through
defending the Constitution as envisioned by its Framers: creating a federal government of defined and limited power,
dedicated to the rule of law and supported by a fair and impartial judiciary. The Project educates citizens about these
constitutional principles, and focuses on issues such as judges' role in our democracy, how they construe the Constitution,
and the impact of the judiciary on our society. JEP's educational efforts are conducted through various outlets, including
print, broadcast, and internet media.

Amicus Reason Foundation (“Reason”) is a national, nonpartisan, and nonprofit public policy think tank, founded in
1978. Reason's mission is to promote liberty by developing, applying, and communicating libertarian principles and
policies, including free markets, individual liberty, and the rule of law. Reason advances its mission by publishing
Reason magazine, as well as commentary on its websites, www.reason.com and www.reason.tv, and by issuing policy
research reports, available on www.reason.org, that promote choice, competition, and a dynamic market economy as
the foundation for human dignity and progress. Reason's personnel consult with public officials on the national, state,
and local level on public policy issues. To further Reason's commitment to “Free Minds and Free Markets,” Reason
selectively participates as amicus curiae in cases raising significant constitutional issues.

*2a Amicus The Individual Rights Foundation (“IRF”) was founded in 1993 and is the legal arm of the David
Horowitz Freedom Center. The IRF is dedicated to supporting free speech, associational rights, and other constitutional
protections. To further these goals, IRF attorneys participate in litigation and file amicus curiae briefs in cases involving
fundamental constitutional issues. The IRF opposes attempts from anywhere along the political spectrum to undermine
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freedom of speech and equality of rights, and it combats overreaching governmental activity that impairs individual
rights.

Amicus The Heritage Foundation (“Heritage”) is a nonpartisan and nonprofit 501(c)(3) research and educational
institution with the mission “to formulate and promote conservative public policies based on the principles of free
enterprise, limited government, individual freedom, traditional American values, and a strong national defense.” Soon
after its inception in 1973, Heritage's domestic policy scholars began analyzing, and educating policymakers and the
public about, health policy issues and proposals for health policy reform. In several publications and statements over
the last decade, Heritage health policy experts have opposed on purely policy grounds a government-enforced mandate
that individuals or families buy health insurance. In addition, Heritage's Legal Center published the Heritage Legal
Memorandum in December 2009, examining the constitutionality of the “individual mandate” provision in the then-
pending health care bill, which noted the costly implications of the individual mandate then being debated, and concluded
that it would be unconstitutional as drafted.

*3a Amicus Ending Spending, Inc. is a non-partisan and non-profit organization dedicated to educating and engaging
American taxpayers about wasteful and excessive government spending. Through its website and other media, Ending
Spending is dedicated to combating the debt crisis and is focused on the nation's broader fiscal challenges. Formerly
known as “Taxpayers Against Earmarks,” Ending Spending has a particular interest in raising awareness about the
questionable legislative procedures that accompanied the passage of the health care bill, including the use of earmarks
to win the votes of wavering legislators.

Amicus George LeMieux is a former United States Senator of the 111th Congress, and a current candidate for the United
States Senate from the State of Florida. As a former Senator and current candidate for office, Amicus LeMieux has a
keen interest in passing health care reform that eliminates healthcare fraud and does not increase the federal deficit.
Amicus LeMieux also has an interest in the constitutional issues that are at stake in this litigation, as he is cognizant of
Congress' duty to uphold the Constitution of the United States and to ensure that the Legislative Branch stays within
the bounds of the powers afforded it by the Constitution.

Amicus Hank Brown is a former United States Representative (1981-1991) and former United States Senator (1991-1997)
from the State of Colorado. Amicus Brown has taught political science courses at the University of Colorado-Boulder,
where he is President Emeritus. As a former Member of the Legislative Branch, *4a Amicus Brown is familiar with and
has worked upon prior pieces of social legislation; has witnessed first-hand the evolution of healthcare reform; and has
a deep interest in ensuring that Congress does not act in excess of its authority under the Constitution.

Footnotes

1 Pursuant to Rule 37.2(a), all parties have consented to the filing of this brief. Letters evidencing such consent have been filed
with the Clerk of the Court. Pursuant to Rule 37.6, Amici Curiae affirm that no counsel for any party authored this brief in
whole or in part, and no party or its counsel made a monetary contribution intended to fund the preparation or submission of
this brief. No person other than Amici Curiae, their members, or their counsel made a monetary contribution to its preparation
or submission.

2 See Robert Pear, Senate Passes Health Care Overhaul on Party-Line Vote, N.Y. Times, Dec. 24, 2009, at A1 (“If the bill
becomes law, it would be a milestone ... comparable to the creation of Social Security in 1935 and Medicare in 1965. But
unlike those programs, the initiative lacks bipartisan support.”).

3 See McCulloch v. Maryland, 17 U.S. 316, 421 (1819).

4 The Government attempts to paint the ACA's individual mandate as one enjoying long, bipartisan support - a position
wholly at odds with the legislative history discussed herein - and to that end includes a misleading reference to a different
mandate originally supported by “the Heritage Foundation and a group of health care economists and lawyers associated
with the American Enterprise Institute.” Br. for Govt, at 14-15. The insurance mandate at issue in the mid-1990s, however,
was markedly different from the mandate in the ACA, in that (a) it was for catastrophic-only insurance, which is forbidden
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