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All legislative Powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives. 

U.S. Const., Art. I, § 1 

If you have followed the activity of the Claremont Institute’s Center for 
Constitutional Jurisprudence over the last few years, you may have noticed 
that regardless of the facts confronting the courts, the underlying issue is often 
the unimpeded and out-of-control growth of the executive bureaucracy. The 
founding generation learned well the lessons of monarchy, and we may get to 
learn those lessons a second time. Separation of powers has been foundational 
to the American conception of government from the Declaration of 
Independence, to individual state constitutions, to the Constitution of the 
United States. It must be restored. 

In Federalist #48, Madison explains the “checks and balances” that 
complement the separation of powers, arguing that mere “parchment 
barrier[s]” are insufficient. Instead, the framers designed the Constitution to 

give the members of each branch the power to resist encroachment on their powers through a “check” that 
gave each branch some limited role in the operation of the others.  

In that framework, it is also abundantly clear that the Framers intended the legislative powers of the national 
government to be held exclusively by Congress. They hotly debated whether the body should be comprised 
of a single house or two, the range of its powers, its strength in comparison to that of the states, its 
composition, and countless other considerations, but never whether it would share legislative power with any 
other entity. 

The framers drew from Locke, Montesquieu, and Blackstone to create a government that would stand the 
test of time. They created a government of specific, enumerated powers, limiting each branch within its own 
sphere of authority. 

It seems like a simple concept. Congress writes the laws. It’s a rule we learned in our grade school civics 
classes. But it is a simple rule the Supreme Court has been struggling with since 1825. That year, in Wayman v. 
Southard, the Court was asked to decide whether separation of powers prevailed over a law giving the 
executive discretion to exercise legislative power. The Court reflected that “[t]he line has not been exactly 
drawn” to separate “subjects, which must be entirely regulated by the legislature itself” from those in which 
power may be “given to [others] to fill up the details.” 

In 1928, the Court seemed to solve its dilemma in J.W. Hampton, Jr. & Co. v. United States, by holding that a 
“legislative action is not a forbidden delegation of legislative power" if "Congress shall lay down by legislative 
act an intelligible principle to which the person or body [to whom power is delegated] is directed to conform.” 

https://www.congress.gov/resources/display/content/The+Federalist+Papers#TheFederalistPapers-48
https://www.law.cornell.edu/supremecourt/text/23/1
https://www.law.cornell.edu/supremecourt/text/23/1
https://www.law.cornell.edu/supremecourt/text/276/394


 

 

The Court held to that principle for seven years; A.L.A. Schechter Poultry Corp. v. United States is the last time 
the Court struck down an act of Congress as an unconstitutional delegation of lawmaking power. 

Since Schechter, progressive policies have pushed the non-delegation line further and further, allowing the 
unelected, unaccountable bureaucracy more and more latitude. Congress has been a willing participant in this 
unconstitutional expansion of the bureaucracy by handing over the difficult, unpopular pieces of its 
lawmaking responsibilities and claiming no fault for what the mean ol’ bureaucracy has done with Congress’ 
perfectly good law. 

In 2013, our team at the CCJ saw a clear opening to push back against what has been institutionalized as 
Chevron and Auer deference to agency determinations. In Christopher v. SmithKlein Beecham we argued that “[t]he 
plan of government outlined in the Constitution relies on the separation of powers to protect individual 
liberty.” That “plan relies on each branch of government to jealously guard its powers in order to prevent 
encroachment.”  

We were excited when the Court started to respond positively to these arguments, and Justice Thomas joined 
the fight in six separate opinions during the Court’s 2014-15 term by calling for a reconsideration and revival 
of the non-delegation doctrine and for a rethinking of the related Chevron deference doctrine.  

In Michigan v. EPA, Justice Thomas questioned whether the EPA’s statutory authority to make “appropriate 
and necessary” regulations to protect the environment was so open-ended as to be a potentially 
unconstitutional delegation of Congress’s lawmaking power. And he noted that the Court “should be alarmed 
that [the EPA] felt sufficiently emboldened by [the Court’s deference] precedents to make the bid for 
deference that it did” in the case. “We seem to be straying further and further from the Constitution without 
so much as pausing to ask why.”  

In Department of Transportation v. Association of American Railroads, the Justice was even more forceful:  

We have too long abrogated our duty to enforce the separation of powers required by our 
Constitution. We have overseen and sanctioned the growth of an administrative system that 
concentrates the power to make laws and the power to enforce them in the hands of a vast and 
unaccountable administrative apparatus that finds no comfortable home in our constitutional 
structure. 

Then, imagine our surprise when Justice Scalia—author of Auer’s opinion pushing deference to agency rule-
making to its illogical extreme—joined Justice Thomas in taking the majority’s reasoning to task in his 
concurrence in Perez v. Mortgage Bankers Association: 

[W]e have developed an elaborate law of deference to agencies’ interpretations of statutes and 
regulations…we have held that agencies may authoritatively resolve ambiguities in statutes. And 
never mentioning [the statute’s] directive that the ‘reviewing court...determine the meaning or 
applicability of the terms of an agency action,’ we have…held that agencies may authoritatively 
resolve ambiguities in regulations. 

We have recently been joined in our fight by the Federalist Society and other sister organizations to make the 
case that this trend toward a consolidation of power away from the legislature and judiciary and towards an 
increasingly powerful executive is contrary to our constitutional form of government. 

Non-delegation and deference issues have long been viewed as dead doctrines in constitutional law, making it 
a rarely included challenge in trial litigation. But the current administration’s overreach, from health care to 
environmental protection to immigration enforcement, has created an extraordinary number of litigation 
opportunities to include such claims at the very outset of litigation. To put a finer point on it, President 

http://caselaw.findlaw.com/us-supreme-court/295/495.html
https://www.law.cornell.edu/supremecourt/text/467/837
https://www.law.cornell.edu/supct/html/95-897.ZO.html
http://www.supremecourt.gov/opinions/11pdf/11-204.pdf
http://www.supremecourt.gov/opinions/14pdf/14-46_bqmc.pdf
http://www.supremecourt.gov/opinions/14pdf/13-1080_f29g.pdf
http://www.supremecourt.gov/opinions/14pdf/13-1041_0861.pdf


 

 

Obama’s executive agencies issued 392 regulations deemed “major” (carrying an expected economic effect 
exceeding $100 million a year) in his first 7 years. To put this in perspective, his predecessors weighed in with 
358 (Bush) and 361 (Clinton) during each of their respective 8 year terms, according to an analysis by George 
Washington University’s Regulatory Studies Center.  

We have many opportunities in cases currently at the Supreme Court. Just this term, the Center has already 
filed briefs in three cases directly arguing this point: United States v. Texas (the executive exercised power in 
violation of the non-delegation doctrine and the limits placed on the executive through Article I of the 
Constitution), U.S. Army Corps of Engineers v. Hawkes (Congress did not grant the Corps of Engineers 
unreviewable power to require landowners to pursue permits under the Clean Water Act), and Zubik v. Burwell 
(HHS cannot change the statutory text of the Affordable Care Act in order to mandate contraceptive and 
abortifacient coverage). 

We are watching dozens more as they make their way through the courts. Some examples include Home Care 
Association v. Weil, TransCanada Keystone Pipeline v. Kerry, U.S. House of Representatives v. Burwell, and Washington 
Alliance of Tech Workers v. U.S. Dept. of Homeland Security.  

The founders’ dream of a government of, by, and for the people is at stake in the coming battles. Join us in 
the fight—we have a country worth saving.  

 

At Bar: Anthony Bruno 

 
Associate, Latham & Watkins LLP 

Anthony J. Bruno is an associate in the Los Angeles office of Latham & Watkins LLP. 
His principal practice involves representing borrowers and large financial institutions in 
complex financing transactions. Anthony also has extensive litigation experience in state 
and federal court and maintains a robust pro bono practice. He is an active member of the 
Claremont Institute’s Founder’s Legal Network and has recently filed briefs on behalf of 

Claremont’s Center for Constitutional Jurisprudence. Anthony also sits on the Center’s Advisory Committee. 

Anthony was born and raised in New Jersey, the progeny of a law enforcement family: his father is a retired 
police officer, and his mother was a police department administrator. Anthony was imbued with a deep 
respect for the rule of law at a very young age, but it was counterbalanced by a strong libertarian streak. His 
early influences were coupled with an innate and keen interest in history, and he developed an admiration for 
the American form of government and its founding principles.     

Preserving the American experiment is one of Anthony’s lifelong passions. He attended the United States 
Naval Academy, where he received a B.S. in History in 2000. Following graduation, he served as an officer in 
the Navy where he led sailors providing maintenance and logistical support to helicopter crews flying 
missions in Iraq. During his final year of service, Anthony enrolled in the evening program at the University 
of San Diego School of Law. He later transferred to the Georgetown University Law Center, where he served 
as the president of the Federalist Society, was admitted as a member of the Order of the Coif, and 
graduated magna cum laude in 2009. From 2009 to 2010, he served as a law clerk to Judge Diane S. Sykes of the 
U.S. Court of Appeals for the Seventh Circuit. 

Upon completion of his clerkship, Anthony accepted a position with Latham & Watkins, where he currently 
practices. In 2014, Latham recognized Anthony for his substantial contribution to the firm’s pro bono program. 

http://www.apple.com/
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs_2015_2016/15-674_amicus_resp_CenterforConstitutionalJurisprudence.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs_2015_2016/15-290_amicus_resp_ConstJurisp.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs_2015_2016/14-1418_amicus_pet_BartStupak.authcheckdam.pdf
https://www.scribd.com/doc/308657848/Home-Care-Association-of-America-v-Weil-Petition
https://www.scribd.com/doc/308657848/Home-Care-Association-of-America-v-Weil-Petition
https://www.scribd.com/doc/308657847/TransCanada-Keystone-Pipeline-v-Kerry-Complaint
https://www.scribd.com/doc/308657846/US-House-of-Representatives-v-Burwell-Complaint
https://www.scribd.com/doc/308657849/Washington-Alliance-of-Tech-Workers-v-USDHS-CCJ-Brief
https://www.scribd.com/doc/308657849/Washington-Alliance-of-Tech-Workers-v-USDHS-CCJ-Brief


 

 

He was named a “Pro Bono Star” for his successful representation of a Burmese political dissident in asylum 
proceedings and for his pro bono appellate advocacy.  

- - - - - - - -   

My Experience with CCJ: 

Providing pro bono representation to the Center has been a deeply rewarding experience. Through CCJ, I have 
had the opportunity to work on matters raising important questions of constitutional law at a high level. 

On a professional and personal level, I am especially grateful to CCJ for entrusting my firm to prepare 
their amicus brief in Arrigoni Enterprises LLC v. Town of Durham. That experience helped me accomplish a long-
held personal goal: leading a team of junior attorneys in the preparation and submission of a major filing in 
the U.S. Supreme Court. 

Unfortunately, my sense of satisfaction was quickly tempered when the world learned of the passing of 
Justice Antonin Scalia. I greatly admired and respected Justice Scalia, and in some ways, he was a personal 
hero of mine. Indeed, his passing conjures in me a profound and persisting sadness.   

I was first exposed to Justice Scalia when I was assigned to read his opinions in an undergraduate 
constitutional law class at the Naval Academy. Like most of the uninitiated, I was dazzled by his wit, 
persuasiveness, and sense of humor. Later that same year, several other midshipmen and I had an opportunity 
to speak with the justice at a private meeting at the Court. His gregarious personality and the brilliance in his 
writing inspired me to attend law school. Although I never had the opportunity to thank Justice Scalia for the 
role he played in my life, I believe that, but for his presence on the Court, I would not be a lawyer today.   

Currently, the American legal system Justice Scalia defended so eloquently is imperiled. It seems never a day 
passes where the cornerstone tenets of the country—and Western Civilization generally—come under 
withering attack from the ill-informed and those engaged in the purposeful subversion of our founding 
principles. Fortunately, Claremont’s CCJ exists to rebuff those assaults, and I am deeply grateful that Dr. 
Eastman and the CCJ team are tirelessly working to protect the fundamental values that make America 
exceptional.   

If you are passionate about constitutional law, I urge you to have a discussion with the Center about how you 
can contribute your services. The Center can find a role for you, whether that be taking a lead role on a major 
filing or providing support in more discrete ways. I assure you that the experience will not disappoint. 


