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Book Review by John G. West

Revolution, Not Revelation
The Evangelical Origins of the Living Constitution, by John W. Compton.
Harvard University Press, 272 pages, $45

R

oscoe filburn likely did not intend to write the obituary for the
American Constitution. The citizenfarmer from Ohio simply wanted to grow
enough wheat on his 95-acre farm to support
his family. But when he produced more bushels than allowed by New Deal bureaucrats
claiming to exercise the federal power to regulate “interstate commerce,” he found himself
subjected to fines.
Not one to give in without a fight, Filburn
sued, making a common-sense argument:
growing wheat so he could feed his own cows
and bake his own bread was not commerce, let
alone commerce between the states. Unfortunately, common sense was in short supply
at the Supreme Court. In Wickard v. Filburn
(1942), the Court ruled 8-0 that even wheat
reserved for personal use could be regulated
under the Constitution’s Commerce Clause.
After all, the Justices opined, the more wheat
Filburn grew for his family, the less wheat he
would purchase from others, which might
eventually affect its market price.
By that logic, of course, virtually any activity could be regulated as interstate com-

merce—even if it wasn’t interstate, and even
if (as in this case) it wasn’t commerce. Justice
Robert Jackson said as much, declaring that
even if an “activity be local, and though it
may not be regarded as commerce, it may still,
whatever its nature, be reached by Congress if
it exerts a substantial economic effect on interstate commerce.”
Although there were other court decisions
that ratified the New Deal, it is hard to find
another one that signaled quite so decisively
the demise of the founders’ idea of limited
government and its replacement with what
Progressives called the evolving or “living”
Constitution. This overthrow of the founders’ Constitution by Progressives was nothing short of a revolution in our constitutional
system—or so many scholars, especially on
the conservative end of the spectrum, have
claimed over the past two decades.

J

ohn compton begs to differ, and in
The Evangelical Origins of the Living Constitution he tries to show why. In his view, far
from being a radical departure from the past,
the Progressives’ idea of the living Constitu-
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tion had deep roots in American politics and
jurisprudence, specifically in America’s 19thcentury evangelical moral reformers who crusaded against lotteries and intemperance.
An assistant professor of political science
at Chapman University, Compton argues
that these reform crusades, starting in the
early 1800s, conflicted with the original
Constitution’s protection of property rights;
and that subsequent legal wrangling to
stretch the Constitution’s meaning to accommodate these assaults on property supplied
precedents upon which later Progressive reformers could draw. Seen in this light, the
Progressive revolution was not revolutionary
at all; it was an outgrowth of a long history of
constitutional development.
Compton’s account is sophisticated, and
he clearly has immersed himself in the details of 19th-century politics and culture.
Though he acknowledges that his “study cannot settle the question of whether the constitutional changes of the 1930s should be
regarded as legitimate,” he clearly hopes that
his new account will bolster the Progressive
cause by making it appear more evolution-
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Once one understands this fact, it is hard
ary than revolutionary. But for all his careful
scholarship, he cannot distinguish the pro- to see why evangelical efforts to curtail the
selling of alcohol or ban the operation of lotverbial forest from the trees.
teries posed a serious threat to the founders’
or one thing, compton exagger- conception of ordered liberty. Some evangeliates the tension between evangelical cal proposals may have been foolish or overreformers and the original Constitu- zealous, and evangelical reformers may have
tion. He depicts the founders as champions overreached in certain cases when arguing
of an amoral commercial republic in which for restrictions that violated the vested rights
property rights were virtually absolute. If of particular property owners. But the origithis were an accurate description of their po- nal constitutional order already accepted the
litical philosophy, Compton’s analysis might principle that restrictions on illicit economic
be more persuasive. Evangelical efforts to activities need not be a violation of property
restrict previously-licensed sellers of alcohol rights.
Compton himself concedes that traditional
or the operators of lotteries unquestionably
interfered with property rights. Contrary to common-law principles and public policy alCompton, however, this doesn’t make their ef- lowed for the abatement of economic activities
forts inherently incompatible with the found- deemed “nuisances,” but he fails to grasp the
importance of his concession, contending that
ers’ constitutional principles.
In their understanding, property rights evangelicals had a much more negative view of
were sacred but not absolute. Liberty with re- certain economic activities (especially the sellgard to property was not the right to do what- ing of alcohol) than did most of the founding
ever one pleased anytime one pleased. Rather, generation. True, but the founders already acit was the right to freely use property for law- cepted in principle that the right of property
ful and morally unobjectionable purposes. did not protect immoral economic activities, so
Put another way, liberty was not an excuse for the evangelicals were disagreeing about the aplicense. That is why the founding generation plication of a principle, not the principle itself.
Yet there is a deeper problem with Compas a whole had few qualms about restrictions
on economic activities such as prostitution or ton’s analysis. Even if Progressives made use
of previous court decisions upholding state
even commerce on Sundays.

and national efforts at moral reform, their use
of those decisions seems to have been opportunistic. If one wants to uncover the real roots
of Progressive thought, one needs to look
elsewhere—in particular, to G.W.F. Hegel’s
historicism and Charles Darwin’s natural science. In the broader sweep of history these
were far more significant to the development
of the Progressives’ radicalism than any 19thcentury evangelical preacher.

F

T

he appeal of darwinian biology
to the Progressives was especially significant. Imbued from the start with a
kind of quasi-religious fervor, Darwinism was
ready-made to be applied to the social and
political realm in a wide variety of ways. Invoking Darwin, Progressives claimed that not
only history but science itself confirmed their
evolutionary view of the Constitution. Woodrow Wilson argued as much during his campaign for president in 1912, proclaiming that
living political constitutions must be
Darwinian in structure and in practice.
Society is a living organism and must
obey the laws of Life…. All that progressives ask or desire is permission—in
an era when “development,” “evolution,”
is the scientific word—to interpret the
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In 1849, Fyodor Dostoevsky, already a known novelist, was arrested,
tried, and sentenced to death for treason. By order of Nicholas I, Dostoevsky’s sentence was commuted to terms of hard labor and exile in
Siberia. His experience in Siberia, where he lived in close proximity with
convicts, political prisoners, and others punished for crimes they did not
commit, shaped his life and career. His genius transcends time to shed
light on our own justice system and legal doctrines. Through a legal lens,
this book examines several of Dostoevsky’s works, including Crime and
Punishment, The Double, Notes from the House of the Dead, Demons, and
Brothers Karamazov, to show how they transmit relevant and timely messages about our mental
capacity doctrine, confessions, legal system, and prisons.

2015, 278 pp, ISBN 978-1-61163-708-3, paper, $33.00

Glimpses of the New Veteran addresses three premises: (1) the veteran constituency has
changed with use of an all-volunteer force, Guard, Reserves, women, and aging veterans; (2) veterans’ disabilities and treatments for disease and injuries have changed; and, (3) while traditional
programs are strained, all of the people in the community, whether veterans, service officers,
caregivers, family, lawyers, physicians, and social workers can substantively assist in resolving
these shared problems. The intent is not to criticize traditional resources, but rather the authors
— all experts in veteran’s law, medicine, or wounded warriors — explore these changes from
their own experiences and present viable alternatives.
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The Changing Racial and Ethnic Ancestry of Blacks on Affirmative Action
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This text chronicles the nine war-fighting Presidents’ efforts to adapt to change and justify
the expansion of the powers of the Presidency under Article 2. In the beginning, Adams, Madison,
and Jackson taught the nation how to lead as they executed their Constitutional authority while
managing the nation’s military capabilities. Madison, Polk, and Tyler operated within the
parameters set by previous administrations, addressing operations in the Philippines, Cuba,
Grenada, and Panama. The First and Second World Wars gave Wilson, FDR, and Truman the
ability to reshape and extend their power. Finally, as Kennedy, Johnson, and Nixon engaged in
Vietnam, the President’s power grew yet again. Terry’s tenure as legal counsel to Generals Powell
and Shalikashvili happened at a time when the President’s powers were again tested as a shift
from traditional to non-traditional warfare occurred.

When selective colleges and universities first employed affirmative
action policies, the predominant beneficiaries were the children of two
American-born black parents (“Ascendant Blacks”). However, foreign-born
blacks, their children, and mixed race blacks now constitute a growing
majority of the black students at many selective higher education programs
and their percentages are increasing. Thus, America is ethnically cleansing
from the campuses of these institutions Ascendant Blacks — the primary
group that affirmative action policies were intended to benefit. This book
discusses the ethnic cleansing of Ascendant Blacks and its implications for
American society and suggests possible ways to address the problem.

Save 20% off these titles when you use the discount code CROBW through April 30, 2015. For more information, and to order these titles, please visit www.cap-press.com.
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Constitution according to the Darwinian principle.

held at the American Museum of Natural History, one of the nation’s premier scientific institutions, or that its guest of honor was Leonard
Darwinian biology also fueled a vigorous Darwin, son of the famed British naturalist.
form of coercive utopianism during the Pro- The message presented to all concerned was
gressive era. Nowhere was this more evident that eugenics was unassailable as public policy
than in the eugenics movement, which invoked precisely because it represented the authority
the prestige of science in order to breed a bet- of modern biological science applied to politics;
ter race. It was no accident that the Second In- attack eugenics and one would be guilty of atTyranny_Claremont_4C.qxp_Layout
1 12/16/14
Page 1 the authority of science itself.
ternational
Congress of Eugenics
in 1921 2:02
wasPM tacking

“Passionate…
“

intelligent.

—JONATHAN RAUCH, author of Kindly
Inquisitors: The New Attacks on Free Thought

J

ournalists face constant intimidation. Whether it takes the extreme

form of beheadings, death threats, government censorship, or simply political
correctness—it casts a shadow over
their ability to tell a story.
No one knows this better than
Flemming Rose, the editor at the Danish
newspaper Jyllands-Posten who, in
2006, published cartoons of the

prophet Muhammad, inciting a worldwide firestorm. In The Tyranny of

Silence, he not only recounts that story,
but takes a hard look at the slippery

slope of attempts to limit free speech in
a world that is increasingly multicultural, multireligious, and multiethnic.
AVAILABLE NATIONWIDE
HARDBACK: $24.95 • EBOOK: $12.99

One speaker at the conference, Alleyne
Ireland, made explicit the consequences of
this Progressive fusion of science and politics for the future of representative democracy, declaring that current conditions had
rendered “utterly unsuitable” America’s
original form of government established by
the Constitution and the Declaration of Independence. He complained that America’s
founders believed that “governments derive
their just powers from the consent of the
governed,” and they set up arrangements
“designed with a view to making abuse of
power difficult.” But in an age when government must increasingly provide a wide range
of social services, society could no longer afford to rely on government by non-experts.
Instead, it was “imperative…that the omnipresent activity of government should be
guided by the light of scientific knowledge
and conducted through the instrumentality
of a scientific method.”

I

n the end, what those who championed the living Constitution were truly
demanding was not a living Constitution
at all. It was a dead Constitution—dead to
any stable meaning that might have imposed
real limits on government power. One hopes
that in their more unguarded moments some
defenders of the new order might have expressed at least a moment of regret for the
Constitution that the Progressives had so effectively displaced.
I recall a conversation years ago with the
late Leonard Levy, one of the great constitutional historians of the last generation. Winner
of the Pulitzer Prize in History for his book
Origins of the Fifth Amendment (1968), Levy
spent much of his life trying to understand the
founders’ political thought. Nevertheless, as a
proud New Deal liberal, he remained largely
unsympathetic to conservative arguments for
constitutional originalism. So I was shocked
one day when he expressed to me his dismay
that members of Congress no longer even pretended to ask whether they had the authority
to pass some new regulation of the economy.
Legislators, he lamented, simply assumed that
they had the power to do whatever they wanted, and judges obliged them.
John Compton may believe that the Progressive view of the Constitution was not revolutionary, but Levy was not so blind.

John G. West is a senior fellow at Discovery Institute and author of Darwin Day in America:
How Our Politics and Culture Have Been
Dehumanized in the Name of Science (ISI
Books), which has just been reissued in an expanded paperback edition.
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