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License consists in doing what one lists; liberty consists in doing 1n the right man-
ner the good only; and our knowledge of the good must come from a higher princi-
ple, from above.

Leo Strauss'

The thesis of David Lowenthal’s No Liberty for License: The Forgotten Logic
of the First Amendment is as bold as it is simple: “the First Amendment, in-
tended as a bulwark of the republic, has become a prime agent of its destruction”
(p. xiv). Lowenthal rightly argues that the First Amendment was adopted for a
political purpose; it sought to protect only those liberties necessary for the pres-
ervation of republican government. Today, however, the focus of the First
Amendment is on “individual rights” rather than the common good, and it is
this “over-expansion of individual liberty” that Lowenthal beheves has led to
the vast decline of the “moral and political health of the republic,” a decline
that undermines the very foundations of liberty itself. Indeed, the Supreme Court
has “made individual freedom its god—at the expense of the moral, social, and
political needs of ordered society” (p. xiv).

Lowenthal argues that this corruption in First Amendment jurisprudence was
caused by the deliberate departure from the intentions of its framers: “the great
impetus for movement in the direction of extreme liberty came not from within
the system but from new philosophies and theories, mostly imported from
abroad. These were thought to be truer than the philosophy of divinely bestowed
and inalienable rights explicitly stated in our Declaration of Independence and
underlying the Constitution” (p. 267). The main culprit here, according to Low-
enthal, is John Stuart Mill who, in the hands of Justices Holmes and Brandeis,
became the intellectual guide for a “second, hidden founding” (pp. 54, 45, 248,
250, 253, 267, 273). It was Mill who “supplied a new theoretical foundation for
liberty, calling for its vast expansion in the name of freedom of thought,” and
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by the middle of the twentieth century, those forces set in motion by modernity.
“relativism and subjectivism,” had become the dominant mode of thought in-
forming constitutional interpretation (p. 267). Mill and his epigones replaced
the founders as the source for understanding the Constitution.

The efforts of Holmes and Brandeis, of course, were a part of the larger
Progressive movement. The explicit goal of Progressivism was to free the Con-
stitution from its moorings in the founding, most particularly from the “static”
doctrines of the Declaration of Independence and 1ts reliance on the permanent
truths of the “laws of nature and nature’s God.” Progressivism itself was only
one strain of modernity, but it shared with the other strains the depreciation of
both reason and revelation as sources of moral and political authority. Progress-
ivism was phenomenally successful in its debunking of the founding and its
reformist zeal appealed wholly to the passions. It sought to liberate the passions
from the constraints of morality, whereas the founders appealed to the “reason
. .. of the public” (The Federalist, No. 49 [Rossiter, ed.], p. 317) as the founda-
tion of moral and political order. The appeal to reason will always be more
difficult than the appeal to passion, especially when the appeal to passion has
itself assumed a kind of “moral” authority. It should not be surprising therefore
that the “success ” of the “Holmes-Brandeis school of jurisprudence,” in Lowen-
thal’s estimation, “is completely out of keeping with its intrinsic merits” (p. 61).

Progressivism was a wholly alien doctrine; it derived not from any thought
of the founding, but from Continental thought, principally from Hegel. The re-
sult was moral relativism verging on mhilism. But Lowenthal rightly questions
“whether any alien doctrines, any doctrines other than those of the founders and
framers, written into the language of the Constitution, should be so employed”
(p. 54). Lowenthal supports original intent jurisprudence because the ideas of
the framers and founders “remain constitutionally, politically, and morally supe-
rior to those that have displaced them™ (p. xxii). Lowenthal does not minimize
the difficulty of restoring the founding to its nghtful place; he believes the
republic is in grave danger and the danger is more than abundantly evident in
the current understanding of the First Amendment. Lowenthal’s account is not
that of a mere intellectual; it is written with a verve, moral passion and deep
patriotism that is almost unknown among intellectuals.

Lowenthal correctly notes that “[o]nly the Declaration of Independence con-
tains the definitive statement of American political principles, and it was the
single greatest force inspiring the Constitution” (pp. 45, xix, 267, 271; contrast
p- 207). And the philosopher “from whom the Declaration drew virtually all of
its principles was John Locke” rather than Mill (p. 45). At times, however,
Lowenthal argues that the founding was not simply Lockean, but represented
an improvement by adding a moral dimension—*“an elevated view of virtue”—
that “is different from and superior to anything derived from the pages of
Locke’s political philosophy.” Thus, according to Lowenthal, “the founders
managed to make an amalgam of Locke and older views, just as the American
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people have in practice managed to combine Locke’s rationalism with elements
of Christiamity” (pp. 93, 257). But this “amalgam,” however much it may have
been the achievement of the founding, was not the achievement of the Declara-
tion of Independence. In Lowenthal’s view, the “over expansion of individual
liberty” that undermines the moral foundations of the American republic can, in
some sense, be traced to the Declaration itself. The critical political-theological
problem is to bring the “Declaration’s natural theology into broad correspon-
dence with Biblical religion,” even though “[t]he philosophy of liberal democ-
racy expressed in the Declaration is not in fact perfectly consistent with Chris-
tianity.” The inconsistency resides in the fact that the Declaration appeals “to
human reason rather than to faith or revelation, and hence to all men on the
ground of their natural likeness rather than to a particular set of men chosen by
God” (p. 205). Nevertheless, Lowenthal contends that there is a common ground
for reconciling these inconsistencies and that this ground, however paradoxical
it may appear, is monotheism and the notion of a creator God: “the Declaration
retained a crucial element in common with revealed religion by tracing natural
rights to the bounty of a Creator and by acknowledging His active interest in
protecting His handiwork™ (p. 205). It has been the achievement of the Ameri-
can people to bring the two grounds of morality “into mutual reinforcement,
complementarity, and interconnection,” even though “[lJogically or philosophi-
cally [ ] this might not be possible” (pp. 204-5, 200, 236, 237, 256).

Lowenthal argues that Abraham Lincoln “suggests a criticism of the Declara-
tion’s doctrine of the ‘nghts of man.’ The primacy of the individual and his
rights (or collectively, of the people and their rights) is at odds with the essential
citizen duty to subordinate oneself to the law of the land.” Indeed, “the Declara-
tion’s emphasis on individual rights” is a “deep problem . . . which must inevita-
bly make it more difficult for a society founded on its principles to cohere and
endure.” It is therefore necessary to “‘counter this doctrine’s anarchic tendencies”
(pp. 213 [emphasis added]; 210, 241, 271, 81; contrast pp. 257, 267). The prob-
lem is that the Declaration “concerns itself solely with the preservation of our
rights,” but only “implies” that there are “duties corollary to rights” (pp. 238,
236). This, according to Lowenthal, is an inherent defect of a document that is
premised on the idea that “all men are created equal,” and it was Lincoln’s
achievement to complete the founding by articulating the moral prerequisites of
democracy that were conspicuously absent from the Declaration. Lincoln suc-
ceeded in “repairing some of the defects of the first founding in what amounted
to a second [founding]” by adding the elements of revealed religion to “the
more restrained rational monotheism of the Declaration of Independence” (pp.
215, 241, 271). “Rational monotheism™ alone is inadequate to provide the moral
basis for the regime; it needs to be supplemented by revelation, even if in Lin-
coln’s statesmanship, this amounts simply to “political religion.”

Lowenthal takes the thesis that Lincoln was not merely the perpetuator of
the American founding, but a “‘re-founder” of the regime, placing it on a moral
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foundation that had been missing from the first founding, from Harry Jaffa’s
Crisis of the House Divided (1959). In the intervening forty years since the
publication of Crisis, however, Jaffa has changed his opinion somewhat on Lin-
coln’s role as a founder. He now sees a greater theoretical umty in the founding
and is less inclined now to speak of the Declaration as “wholly a document of
the rationalistic tradition.” Those “classical” elements of the regime that Jaffa
once attnbuted exclusively to Lincoln’s “refounding,” are now seen as elements
intrinsic to the founding itself, a founding that Lincoln “perpetuated” and ex-
tended but without changing its essential character. The change in Jaffa’s inter-
pretation is directly related to the development of his thought conceming what
Leo Strauss referred to as the “‘theological-political problem.”

THE THEOLOGICAL-POLITICAL PROBLEM

Lowenthal makes much of the fact that in the Declaration of Independence
Jefferson doesn’t refer to God but to “nature’s God,” the God of reason and not
the God of revelation. He notes that there are four references to God in the
Declaration, but that only the first two (“nature’s God” and “Creator”) were in
Jefferson’s draft. The subsequent references (“Supreme Judge of the world” and
“Divine Providence”) were added by the Continental Congress.’ It was the addi-
tion of the latter two references, Lowenthal argues, that “brought the Declara-
tion’s natural theology 1nto broad correspondence with Biblical religion and the
universal inclinations of mankind” (p. 205). But in saying that “all men are
created equal, [and] that they are endowed by their Creator with certain unalien-
able Rights,” the Declaration refers to both a Creator and a creation. Creation,
of course, necessanly implies an intelligible universe, an ordered whole. While
the whole may always remain elusive, since God works in mysterious ways,
man can discover as much of God’s plan as is vouchsafed to man’s reason. This
argument is not wholly incompatible with Aquinas’ argument on the relation of
natural law to eternal law. According to Aquinas, the natural law is the rational
creature’s participation in the eternal law, and the eternal law is the law by
which God governs the universe. Man participates in the eternal law to the
extent that he is rational; and the results of man’s reasoning might properly be
called the natural law. If the natural law is an integral part of the eternal law
there can be no contradiction between them (Summa Theologica, Treatise on
Law, Q 93, A.1; A3). St. Paul proclaims that

When Gentiles who have not the law do by nature (physei) what the law requires,
they are a law to themselves. . . . They show that what the law requires is written in
their hearts. (Romans 2:14-15)
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Those who do not have the law by revelation may nevertheless know the law
by nature. This is certainly not a fully developed theory of natural law, but the
germ of natural law and natural right is clearly present. The law is no less a
dictate of rational monotheism than it is of revealed monotheism. It may be said
to be reason confirmed by revelation and is perfectly consistent with the argu-
ment of the Declaration of Independence, particularly in its reference to the
“Creator” and to “nature’s God.™”

Harry Jaffa notes that “the American people at the Founding beheved that
the laws of nature instructed by unassisted human reason and the revealed laws
of God as they bore on human conduct were largely in agreement with each
other, if not altogether identical. They did not deem it wise to have this moral
consensus undermined by sectarian theological differences,” because this con-
sensus “was an absolutely necessary condition of the idea of self-government.”
Jaffa’s thesis, which would otherwise appear wholly hyperbolic, is amply borne
out by sermons regularly preached in the founding era. The distinguished consti-
tutional historian Andrew McLaughlin wrote that “[d]Juring the Revolution and
in the process of setting up new governments, the preachers played a conspicu-
ous role. The philosophy of the seventeenth century was repeated over and over
again by New England divines who preached about a law of reason and a law
of God, the sacredness of covenant and the divine character of government.””

The Reverend Samuel West provides a perfect demonstration of McLaugh-
lin’s thesis. In his 1776 sermon *“On the Right To Rebel Against Governors,”
Reverend West remarked, in a passage reminiscent of Aquinas, that “a revela-
tion, pretending to be from God, that contradicts any part of natural law, ought
immediately to be rejected as an imposture; for the Deity cannot make a law
contrary to the law of nature without acting contrary to himself,—a thing in the
strictest sense impossible, for that which implies contradiction is not an object
of the divine power.” “Reason,” he proclaimed, “is the voice of God ... [and]
whatever right reason requires as necessary to be done is as much the will and
law of God as though it were enjoined us by an immediate revelation from
heaven, or commanded in the sacred Scripmres.”‘5 Another remarkable sermon
was delivered by the Reverend Samuel Cooper on October 25, 1780, before
Governour Hancock and the legislature on the inauguration of the government
under the new constitution of Massachusetts. ‘““We want not, indeed,” the Rever-
end Cooper declared,

a special revelation from heaven to teach us that men are born equal and free; that
no man has a natural claim of dominion over his neighbours, nor one nation any
such claim upon another; and that as government is only the administration of the af-
fairs of a number of men combined for their own security and happiness, such a so-
ciety have a right freely to determine by whom and 1n what manner their own af-
fairs shall be administered. These are the plain dictates of that reason and common
sense with which the common parent of men has informed the human bosom. It is,
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however, a satisfaction to observe such everlasting maxims of equity confirmed, and
impressed upon the consciences of men, by the instructions, precepts, and examples
given us in the sacred oracles; one internal mark of their divine original, and that
they come from him “who hath made of one blood all nations to dwell upon the
face of the earth,” whose authority sanctifies only those governments that instead of
oppressing any part of his family, vindicate the oppressed, and restrain and punish
the oppressor.’

These sermons, and many others like them, indicated the extent to which the
preachers themselves easily combined reason and revelation in the support of
morality and politics. The proposition that “all men are created equal” was, in
the eyes of the Reverend Cooper, the fulfillment of God’s word that He “hath
made of one blood all nations.” Thus no government can receive God’s sanction
unless it is based on the universal principle recognizing the equality of men.
This is the heart of the “theological-political” problem that the framers faced.
With the advent of Christianity, no regime could possibly succeed on any other
basis than egalitarian natural right. But the framers must have known—or per-
haps divined—what Aristotle taught in the Nicomachean Ethics, that natural
right is a part of political right.

Some intelligent critics of the Declaration like Lowenthal consider the Amer-
ican founding defective or incomplete because of its concessions to modern
natural right. But the success of modemity’s attack on classic natural right made
it impossible for natural right to appear in any other guise than egalitarian natu-
ral right. What constitutes natural right is changeable and depends upon political
circumstances. Aristotle could not have anticipated a universal religion in which
men’s dearest interests were in another world and where men achieved their
salvation, not as members of a political community, but as individuals. But the
framers found that world already in existence and had to contrive a regime that
was at once based on universal principle but also provided solid ground for the
political obligations of a particular regime. The principle that “all men are cre-
ated equal” provided the “abstract truth applicable to all men and all times” (to
use Lincoln’s language) and the social contract, a deduction from this abstract
principle, provided the ground for political obligation.

John Tucker’s “Election Sermon” delivered in 1771 is another remarkable
example of preaching in the founding era. “Civil government,” he declared, “is
the dictate of nature:—it is the voice of reason, which may be said to be the
voice of God.” He continued with an account of the origins of government that
almost everyone would have recognized as being drawn directly from Locke’s
Second Treatise:

All men are naturally in a state of freedom, and have an equal claim to liberty. No
one, by nature nor by any special grant from the great Lord of all, has any authority
over another. All right therefore 1n any to rule over others, must originate from
those they rule over, and be granted by them. Hence all government, consistent with
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that natural freedom, to which all have an equal claim is founded in compact, or
agreement between the parties,—between Rulers and their Subjects, and can be no
otherwise. Because Rulers, receiving their authority onginally and solely from the
people, can be rightfully possessed of no more, than these have consent to, and con-
veyed to them.?

What is noteworthy here is Tucker’s unquestioned assumption that social con-
tract is the origin of legitimate government from the point of view of both divine
law and natural law. Tucker, no less than Madison or Locke, believed that “all
power in just and free Government is derived from compact,” a compact which,
to use Madison’s language, “arms” government “not only with a moral power,
but the physical means of executing it.”

In saying that “All men are naturally in a state of freedom,” Tucker clearly
refers to the state of nature, the prepolitical “state of freedom” where everyone
has “an equal claim to liberty.” One frantic commentator, however, asserts that
“the idea of the state of nature is incompatible with Chnstian doctrine.”'® And
if the state of nature is incompatible with Christian doctrine then so too is the
idea of social compact as the legitimate origin of civil society. Yet this is clearly
not the understanding of the Reverend Tucker and his fellow preachers—nor, [
dare say, the framers themselves. Tucker, of course, almost certainly understood
the exoteric Locke as fully compatible with Christianity. The apolitical individu-
alism described in Locke’s state of nature is simply a mirror of the idea of the
direct relationship, unmediated by any political community, between God and
the individual that is the hallmark of Christianity itself. The social contract
provides a ground of political obligation in reason that would otherwise be un-
available, because unlike the ancient gods, the Christian God is not a legislating
God; in Christianity the primacy of the law, and the obligations of the laws,
have been replaced by the primacy of faith. “The State of Nature,” Locke writes

has a Law of Nature to govern 1it, which obliges every one: And Reason, which 1s
the Law, teaches all Mankind, who will but consult 1t, that being all equal and inde-
pendent, no one ought to harm another in his Life, Health, Liberty, or Possessions.
For Men being all the Workmanship of one Omnipotent, and infinitely wise Maker;
All the Servants of one Sovereign Master, Sent into the World by his order and
about his business, they are his Property, whose Workmanship they are, made to
last duning his, not one anothers Pleasure (Second Treatise, 1.6)

Leo Strauss pointed out, of course, that the state of nature of the esoteric Locke
had more in common with Hobbes than with Christianity. But neither Tucker
nor the framers read Locke the way Leo Strauss read him. Indeed, there is no
evidence that anyone ever read Locke with the care and penetration that Strauss
did. If we are to understand the framers as they understood themselves, however,
1t is necessary to read them in the light of the exoteric Locke, not the esoteric
Locke revealed by Strauss.
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Our frantic commentator has also alleged that “the very idea of natural rights
is incompatible with Christian doctrine.”"' But natural rights are the irrefragable
dictate of that unity and equality of mankind that is central to Christianity.
Individual rights derive from the fact that men are “the Workmanship of one
Omnipotent, and infinitely wise Maker” and the fact that men do not depend
upon their political communities for their relationship to God. But God’s work-
manship carries obligations along with rights, i.e., the reciprocal recognition of
God’s workmanship in other individuals. And these obhgations, embodied in
the social contract’s requirement of reciprocal consent, become the principal
ground of the laws in civil society. To argue that the idea of natural rights is
incompatible with Christianity is a theoretical view that abstracts from the self-
understanding of the political actors themselves; it imposes a wholly theoretical
understanding that was not part of the moral or political horizon of the founders
or the founding generation.

Many have pointed out that the framers were not political philosophers, but
statesmen, phronemoi in Aristotle’s terms; they were practically wise men.
Strauss understood Locke in terms of the distinction between ancients and mod-
erns. The moderns, according to Strauss, tried to undermine both reason and
revelation as the source or foundation of moral and political life; for the mod-
erns reason was merely instrumental to the passions and revelation was simply
superstition. But for Strauss the distinction between ancients and moderns was
a distinction within the history of political philosophy, not of the history of
politics. Because the framers came after Hobbes and Locke does not mean, ipso
facto, that they were Hobbians any more than they were Lockeans. As phro-
nemoi, the framers were free to pick and choose the elements that would contrib-
ute to a decent regime, even to combine some elements on a political level that
might appear from the perspective of theory to be incompatible."” For the colo-
nial preachers, and for the founding generation generally, there does not seem
to be any inherent or necessary tension between the “rational monotheism” of
the Declaration and the monotheism of Biblical revelation. In the self-under-
standing of the founding generation reason and revelation were the twin pillars
of the moral and political consensus that made both the Revolution and the
Constitution possible.

Despite the irresolvable opposition between reason and revelation on a theo-
retical level, there can be something of a resolution on the level of morality and
politics. Strauss argued that there is no necessary conflict between Jerusalem
and Athens regarding the issue of morality, or even political morality. “[T]he
Bible and Greek philosophy agree in regard to what we may call, and we do
call in fact, morality. They agree, if I may say so, regarding the importance of
morality, regarding the content of morality, and regarding its ultimate insuffi-
ciency” (*Progress or Return?” p. 246). What divides the accounts of the human
good given by reason and revelation concerns the *‘ultimate insufficiency” of
morality, i.e., what “supplements or completes morality.” On the political level,
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however, there is fundamental agreement on both the necessity and the content
of morality. The disagreement on what “compietes morality” need not dissolve
or affect the agreement on morality. Thus a separation of church and state,
implying neither the superiority or inferiority of revelation or reason, would
seem to be the precondition of politics in the sense that it preserves the ground
of morality that is necessary to constitutional government. The utterly wooden
and mechanical adherence to the distinction between ancients and moderns by
our frantic commentator misses the important point that “the modern efforts
were partly based on the premise, which would have been acceptable to the
classics, that . . . natural law or natural right should be kept independent of the-
ology and its controversies.”"

As Harry Jaffa argues, “[t]he unprecedented character of the American
Founding is that it provided for the coexistence of the claims of reason and of
revelation in all their forms, without requiring or permitting any political deci-
sions concerming them. It refused to make unassisted human reason the arbiter
of the claims of revelation, and it refused to make revelation the judge of the
claims of reason. It is the first regime in Western civilization to do this. .. .""
In giving equal claims both to revelation (“free exercise of religion’) and reason
(“freedom of speech”), the First Amendment provides a political resolution to
the “theological-political problem™ on the only grounds available to the found-
ers. Jaffa remarks that “there is no final resolution that we can now imagine
between the ultimate differences of Jerusalem and Athens. . . . But the genius of
the American Founding consists above all in freely permitting this tension and
this conflict to be the transcendent end of political life, the end which the activ-
ity of moral virtue ultimately serves. In this way, the very differences of Jerusa-
lem and Athens become the highest ground of harmony and peace (Original
Intent, pp. 351-52 [italics original]; see pp. 96, 315, 321, 345, 350, 352, 356).
Indeed, Jaffa argues, contrary to Lowenthal, that the Declaration’s central princi-
ple that “all men are created equal” was “already implied in Judaeo-Chnstian
ethics. In a sense, 1t is the ground of that ethics. ... And this truth is itself a
truth no less of unassisted human reason than of divine revelation” (p. 350. Jaffa
takes up the question of the relation of the Declaration and Christianity exten-
sively in A New Birth of Freedom, chap. 2).

Lowenthal argues that the First Amendment has an “internal coherence.” It
contains “a basic philosophical and practical logic to it—a good reason why it
begins with religious and then goes on to political considerations; a good reason
why 1t links the freedom of speech and press to the freedoms of petition and
peaceable assembly. The Amendment states the fundamental requirements of
republican government in America” (pp. xvii—xviii, xxiii, 272-73). Lowenthal
does not, however, follow the “philosophical and practical logic” in his exposi-
tion of the First Amendment; rather he follows the order of “harm done by
constitutional misinterpretation™ (p. xxiii). The greatest danger to constitutional
government stems from the Supreme Court’s misinterpretation of the free
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speech provisions of the First Amendment which has allowed revolutionary
groups to engage in seditious libel with virtual impunity. Courts have also un-
dermined the moral foundations of democracy by including obscenity and por-
nography within the protection of the First Amendment, and Lowenthal has
made the moral dimension his central discussion. There is less danger to the
republic stemming from the establishment of religion or abuses of the free exer-
cise of religion, and this issue is treated last. What is therefore prior in the
logical order of the First Amendment has sensibly become last in Lowenthal’s
political ordering.

Presumably the “internal coherence” of the First Amendment is most evident
in the implication that constitutional government follows, and can only follow,
upon a resolution of the religious question (pp. 272, 19-20). In other words, the
“internal coherence” of the First Amendment is premised on a specific under-
standing of the theological-political problem. Until sectarian religious questions
are removed from the political process, constitutional government—government
combining majority rule and minority rights—would be impossible. Elections
cannot settle sectarian differences, and sectarian differences, 1f allowed to be-
come political differences, will make constitutional government impossible by
undermining the political friendship that forms the basis of every political com-
munity. A political solution to the theological-political problem that is peculiar
to Christianity 1s thus a necessary precondition of constitutional government. If
Jaffa i1s correct, as I am convinced that he is, the political resolution was
achieved by recognizing the equal claims of reason and revelation in the moral
and political life of the nation.

THE FIRST AMENDMENT AND SEDITIOUS LIBEL

Lowenthal notes that in the case of Brandenburg v. Ohio (1969), “[w]ith one
stroke of the judicial pen, the First Amendment was made to require the tolera-
tion of organized threats to freedom.” The decision extended protection to
“those who would use freedom for the destruction of freedom” (pp. 7. 5). Bran-
denburg was the culmination of the Warren Court activism which had orches-
trated a sharp shift *“in favor of individual hberty” (p. 5). Brandenburg repre-
sented the reductio ad absurdum of the “clear and present danger test” because
it protected all speech except that speech which is “brigaded with action,” that
is, speech which is indistinguishable from action. Lowenthal correctly argues
that the “clear and present danger” doctrnine is wholly alien to the framers’
notion of seditious libel. “Clear and present danger” owes its pedigree to Mill
rather than the framers (pp. 41, 51). Mill’s libertarianism sought “to extend
liberty even further than Locke and the Declaration” (p. 45). In order to accom-
plish his libertarian task, Mill found it necessary to abandon ‘“the doctrine of
natural rights” which “originally established a fixed principle” which defined
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“the legitimate purposes and limits of government” (p. 49). For the framers,
liberty was grounded in the “fixed principle” of natural nght; once nature was
abandoned as the standard, there were no ends or purposes to give meaning to
liberty. As Lowenthal rightly argues, the framers did not regard freedom of
speech as an end in itself: speech was considered only a means to the establish-
ment and maintenance of republican government.

One could hardly argue with Lowenthal when he says that the Holmes dissent
in Gitlow, drawn immediately from the liberalism of Mill, was the “single most
disgraceful sentence in our jurisprudence” (pp. 35, 73). “If in the long run,”
Holmes wrote, “the beliefs expressed in proletarian dictatorship are destined to
be accepted by the dominant forces of the community, the only meaning of free
speech is that they should be given their chance and have their way” (p. 35).
This means, of course, that Holmes believed that the people were free to use
freedom of speech and free elections to enslave themselves. Freedom, of course,
cannot have as its goal the destruction of freedom. When ends or purposes
disappear from the discourse, it is difficult—indeed impossible—to discriminate
among the means. Holmes, of course, did not believe that reason could deter-
mine moral principles nor 1 any way settle the question between competing
moral claims. Moral pninciples were in Holmes’ language merely “fighting
faiths” seeking acceptance in the public arena (pp. 34-35, 20, 24, 55); and
the principles of the American Constitution are no less a “fighting faith” than
communism or fascism. As Lowenthal sardonically remarks, “Holmes and Bran-
deis appear to have lost contact with the political philosophy that underlies the
Declaration and the Constitution.” Indeed, as Lowenthal notes, the self-evident
truths of the Declaration were “truths infallibly known to be true” by the found-
ing generation (p. 33). “Fighting faiths,” merely depend upon “commitment.”
And it is the strength of the commitment, not truth, that is the basis for accep-
tance in public opimon and public morality. Thus, constitutional democracy,
Nazism, Bolshevism, and a host of other “fighting faiths” must be tolerated
because reason cannot decide between them. Toleration seems therefore to be a
value that transcends “fighting faiths.” But as Lowenthal rightly argues, tolera-
tion itself must be understood as simply another “fighting faith,” since toleration
itself cannot find any ground of exemption in a moral and political universe in
which there are only “fighting faiths.” The terminus ad quem of the Holmes-
Brandeis view—a view often expressed by the present-day Court—is that “[u]n-
der the First Amendment there is no such thing as a false idea.”"

The depth of the problem described by Lowenthal is evidenced by the fact
that two of the most conservative members of the current Supreme Court, Chief
Justice Rehnquist and Justice Scalia, share the Holmes-Brandeis view of the
First Amendment. In his infamous opinion in Hustler Magazine v. Falwell
(1988), the Chief Justice, writing for a unaminous Court, cited Holmes’ “fight-
ing faiths™ dissent in Abrams as proof that the First Amendment “recognizes no
such thing as a ‘false’ 1dea™ (485 U.S. 46, at 51). Justice Scalia recently revealed
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his “fighting faiths” view of the Constitution when he remarked that “[t]he
whole theory of democracy .. .is that the majority rules.... You protect mi-
norities only because the majority determines, that there are certain minority
positions that deserve protection.” Both justices have joined Mili and Holmes-
Brandeis in abandoning “the doctrine of natural rights.” There is no “intrinsic
worth,” “natural justice” or “‘generalized moral rightness or goodness” that in
forms popular sovereignty or freedom of speech as the necessary ingredient of
popular sovereignty.'®

Lowenthal himself, however, seems dubious that “the philosophy of natural
rights” can provide the necessary qualifications to “individual rights” that are
required by a decent First Amendment regime. Lowenthal certainly never seems
to waiver in his original intent jurisprudence, but in articulating the framers’
intentions, he has some surprises in store. It 1s not Madison, the Father of the
Bill of Rights, or Jefferson, the author of the Declaration, who provide the
decisive insights into the meaning of the First Amendment, but Blackstone. The
framers of the First Amendment, according to Lowenthal, appealed to the com-
mon law as the decisive ground for the proper understanding of freedom of
speech and press. “The framers of the First Amendment,” Lowenthal argues,
“drew their understanding of it from Blackstone. . . . With Blackstone the fram-
ers held that the word ‘freedom,” or ‘liberty,” was a term of distinction, to be
contrasted with ‘license,” or the abuse of liberty. This view Blackstone held not
in order to defend censorship, but as a means of justifying its abolition” (pp.
10, 11-12, 14, 17, 67, 94, 266—67; contrast p. 272). Blackstone had written in
his Commentaries on the Laws of England that “to punish (as the law does at
present) any dangerous or offensive writings, which, when published, shall on
a fair and 1mpartial trial be adjudged of a pernicious tendency, is necessary for
the preservation of peace and good order, of government and religion, the only
sohd foundations of civil liberty” (pp. 11, 167). As Lowenthal points out, the
common law of England “did not leave the meaning of ‘pernicious tendency’
to the imagination.” It included speech that was “blasphemous, immoral, trea-
sonable, schismatical, seditious, and scandalous” (p. 11). Lowenthal makes a
vigorous defense of the Alien and Sedition Acts of 1798, concluding that “{t}he
logic of the case 1s with the Federalists, and it undoubtedly gave additional force
to the Blackstonian meaning they found” in the First Amendment (p. 17).

The status of the common law in the founding is, of course, a matter of
enduring controversy. Certainly one would have to accept the proposition that
anything in the common law contrary to the principles of the Declaration of
Independence was repealed by the Revolution. James Wilson in his celebrated
“Lectures On Law” delivered in 1790-91, almost contemporaneously with the
debate over the ratification of the Bill of Rights, argued that Blackstone and the
Constitution “set out from different points of departure” in “regard to the very
first principles of government.” Indeed, Wilson, who was a prominent member
of the constitutional convention, contended that Blackstone cannot be consid-
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ered “a zealous friend of republicanism” for the simple reason that he did not
believe in the right of revolution, the “principle of the Constitution of the United
States, and of every State of the Union.”"” In short, Blackstone did not recognize
the natural right origins of republican government, where the right of revolution
is the ultimate guarantor of all other rights. Among a host of other considera-
tions, the idea of social contract is alien to the common law. And, surely, no
one would argue that the common law of primogeniture and entail survived the
Revolution any more than the common law prohibition against blasphemy or
schismatical speech.

It is one thing to argue that the First Amendment should be interpreted in
the light of well-established common law principles, since presumably both the
common law and the “philosophy of natural rights™” seek to produce “rational
liberty” (The Federalist, No. 53, p. 331); it is entirely another matter, however,
to argue that the framers understood the First Amendment to be grounded in the
common law rather than natural right. The framers of the First Amendment
certainly distinguished between liberty and license, but they undoubtedly under-
stood the distinction to derive its principled support from natural nght rather
than the common law. “Rational liberty” may coincide to some degree with
common law conclusions, but its strength in the novus ordos seclorum would
derive from natural right. During debate in the Senate about the wording of the
First Amendment, it was proposed to include the following language after the
word “press”: “in as ample a manner as hath at any time been secured by the
common law.” Since there were no recorded debates in the Senate at the time,
the record indicates only that the “motion was unsuccessful.”'® Although the
evidence is admittedly scant, it seems clear that the Senate explicitly rejected
the common law understanding of free speech and press and decided to ground
the First Amendment on natural right principles as the framers had admittedly
grounded the Constitution in natural right principles. Those elements of the laws
of nature that had been incorporated into the common law, of course, were part
of those natural right principles. Lowenthal clearly understands the natural right
and natural law ongins of the founding very well, but he wants to moderate
them by recourse to the common law. Lowenthal apparently does not believe
that “the philosophy of natural rights” has any principled limits, or at least that
those hmits are much less effective than the more sober restraints imposed by
the common law.

Madison had argued in the Virginia Report that the Alien and Sedition Acts
were manifest violations of the principles of natural right and thus of the princi-
ples of the Revolution. “[T]he doctrine that the common law is binding on
these states as one society,” Madison asserted “is evidently repugnant to the
fundamental principle of the revolution.”” The Declaration’s invocation of the
natural right of revolution was, of course, probably the greatest act of seditious
hbel in history. If, as Lowenthal alleges, the Declaration provides the principled
basis for the First Amendment, it is difficult to see how freedom of speech and
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press can be bottomed on the common law of seditious libel. Indeed, Madison
derived his natural right argument for freedom of speech and press from regime
analysis. “[T]he differences between the nature of the British government, and
the nature of the American governments,” he concluded, is decisive in rejecting
common law standards of seditious hbel.

The nature of governments elective, himited and responsible, in all their branches,
may well be supposed to require a greater freedom of animadversion, than might be
tolerated by the genius of such a government as that of Great Britain. In the latter.
it is a maxim, that the king, an hereditary, not a responsible magistrate, can do no
wrong; and that the legislature, which in two thirds of its composition, is also hered-
itary, not responsible, can do what it pleases. In the United States, the executive
magistrates are not held to be infallible, nor the legislatures to be omnipotent; and
both being elective, are both responsible. Is it not natural and necessary, under such
different circumstances, that a different degree of freedom, in the use of the press,
should be contemplated? (Ibid , vol. 17, p. 337. See The Federalist, No. 53, p. 331)

In a republic, Madison adds, the “right of freely examining public characters
and measures, and of free communication among the people thereon. . . has
ever been justly deemed the only effectual guardian of every other nght” (ibid.,
vol. 17, p. 341). And the practice in America “has not been confined to the
stnict limits of the common law.” Indeed, “[i]Jn every state, probably, in the
union, the press has exerted a freedom in canvassing the merits and measures
of public men, of every description” (ibid.).

The “philosophy of natural rights,” contrary to what Lowenthal seems to
imply, does not lead inevitably to the “clear and present danger” test any more
than it mandates that the First Amendment may not take cogmzance of “false
ideas.” Indeed, there are probably stronger grounds supporting seditious libel
drawn from natural right than from the common law. Freedom of speech itself
rests on a consensus about the ends of the regime. As Madison noted in hs
essay on “Sovereignty,” “all power in just & free Gov[ernmen]ts is derived
from compact.” Compact, of course, “must result from the free consent of every
individual.” A part of the original contract supposes “that the will of the major-
ity was to be deemed the will of the whole.” But Madison quickly adds that the
original consensus that created the social compact qualifies and limits the “will
of the majority.”

Whatever the hypothesis of the origin of the lex majoris partis, 1t is evident that it
operates as a plenary substitute of the will of the majority of the society for the will
of the whole society; and that the sovereignty of the society as vested in & exercis-
able by the majority, may do anything that could be rightfully done by the unani-
mous concurrence of the members; the reserved rights of individuals (of conscience
for example) 1n becoming parties to the onginal compact being beyond the legiti-
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mate reach of sovereignty, wherever vested or however viewed. (The Writings of
James Madison, vol. 9, pp. 569-70)

Unanimity about the ends of the compact is the necessary foundation of majornity
rule and also the standard of justice that limits the power of the majority. The
majority is a “plenary substitute” for unanimous consent and can “rightfully,”
i.e., justly, do only what could be done by unanimity. Thus even unanimous
consent is limited by “rightful” standards, those that proceed from the require-
ments of natural law and natural right.

The Declaration of Independence is, as Lowenthal recognizes, a statement
about the ends and the Constitution is a statement about the means to secure
those ends (pp. 267, 271, 45). The Declaration is thus the final cause of the
regime and the Constitution its formal cause. Debate about how rights are to be
secured is the proper provenance of the First Amendment; but debate about
whether rights are to be secured is not properly protected by the First Amend-
ment and can, consistently with the principles of natural right, be suppressed;
in the regime of natural nght, this is seditious libel. Those who would use
freedom of speech to destroy free government demand speech as an end in
itself. This 1s an utter confusion of means and ends. Freedom of speech exists
only to secure the rightful ends of government, those ends that rest upon unani-
mous consent. There is no indefeasible nght to advocate the overthrow of just
government any more than there 1s an indefeasible right to advocate slavery.
Free government rests upon opinion and a change in opinion is tantamount to a
change 1n government: it would be foolish to forbid the overthrow of the govern-
ment yet allow the “overthrow” of the opinion upon which the government rests.
Thus, there is no obligation on the part of free government to extend freedom
of speech to groups such as the American Nazi Party or the American Commu-
nist Party who would use freedom of speech to destroy free government. A free
regime might decide to extend speech protections to such groups, but it is a
matter of prudence, not right. A free government might feel confident that such
subversive speech would be rejected by a “vigilant and manly” people (The
Federalist, No. 57, p. 353) and that the dangers of suppressing such speech
might be greater than allowing it. But from the point of view of natural night,
there is no obligation to allow the advocacy of something that is wrong in itself.
Contrary to the Supreme Court, when understood from the principles of natural
right, the First Amendment does countenance the prohibition of “false ideas”—
those that are intrinsically wrong because they contravene the tenets of “rational
liberty”—even when the false ideas are not “bnigaded with action.”

No one could possibly disagree with Lowenthal that “[c]onstitutionally,
philosophically, and prudentially” the clear and present danger rule *‘has nothing
to recommend it.” The rule is simply inadequate to protect “the moral and politi-
cal principles . . . which Jefferson wrote into the Declaration of Independence”
(p- 83). The greatest danger today, Lowenthal concludes, is “less from commu-
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nists than from the Nazis, Aryan Nation, ‘militias,” and the Klan” (p. 7). These
groups do indeed pose dangers to “the moral and political principles” of the
nation, and it would be unwise to overlook or minimize the potential of these
groups for evil. Lowenthal rightly argues that “liberalism requires rigor against
[its] enemies” (p. 84), and it 1s only too painfully obvious “that the ‘clear and
present danger’ rule is in fact no rule at all, no protection against groups that
seek to strip others of their rights™ (p. 7). Yet Lowenthal curiously abstracts
from the real dangers to First Amendment liberties stemming from the adminis-
trative state. No right thinking person would disagree with Lowenthal’s assess-
ment that “our own government is not the main enemy” (p. 84), but it would be
short sighted not to recognize the extent to which the minions of the administra-
tive state have sought, under a variety of guises, to limit political speech.”

Lowenthal, for example, argues that the Federal Communications Commis-
sion should be given greater power to regulate obscenity on the nation’s air-
waves. However laudable this sentiment may be, it is clear that as an arm of
the administrative state the FCC has always been more interested in regulating
political speech. The “fairness doctrine” was used for many years as a weapon
to stifle political opinion as was 1its licensing regime. Much the same could be
said of campaign finance regulation, administrative regulations governing sexual
harassment, laws regulating hate speech and, the whole universe of “‘poltically
correct” speech. These regulations have insinuated themselves into every facet
of public (and private) life and represent a massive intrusion on First Amend-
ment liberties.

NATURAL RIGHT, THE DECLARATION AND MORALITY

It has almost become an orthodoxy among conservative constitutional schol-
ars to argue that the principles of the Declaration of Independence do not pro-
vide an adequate ground for morality. The Declaration, it is argued, asserts the
primacy of rights and makes obligations merely derivative. While Lowenthal
is circumspect, and at times equivocal, he clearly shares this orthodoxy. The
Declaration, he writes, “does not instruct us how to pursue happiness but con-
cerns itself solely with the preservation of our rights” (p. 238). The “pursuit of
happiness” must therefore be understood as something wholly self-regarding
and idiosyncratic. This was not the way Jefferson or the founding generation
understood the matter. Jefferson called the Declaration “an expression of the
American mind.” The “American mind,” of course, cannot be 1diosyncratic be-
cause it implies something held in common, a moral consensus, rather than
something merely private and idiosyncratic. Surely George Washington'’s state-
ment in his first inaugural that “there exists in the economy and course of nature
an indissoluble union between virtue and happiness” must be counted not only
as an expression of the “American mind,” but a perfectly Aristotelian expression
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of it. Many other public documents during the founding era referred to “public
happiness,” thus implying a rational and objective rather than a merely pnivate
content to happiness. In the context of the laws of nature and nature’s God,
rights and obligations are reciprocal. This is the essence of the social contract
which, as Madison noted, arms free government “with a moral power” (Writings
of James Madison, vol. 9, p. 569). To conclude that rights are merely idiosyn-
cratic and wholly divorced from obligations is to ignore the extent to which the
framers understood rights to exist only within the context of the laws of nature.
It was the deliberate and calculated transformation of the founding by the Pro-
gressives, a transformation accepted and abetted by the Supreme Court, that
disassociated rights and obligations, not any defect inherent in the principles of
the founding.

The Supreme Court, of course, has played a powerful role in undermining
morality by manufacturing First Amendment protections for obscenity and por-
nography, both of which helped undermine “democracy’s moral prerequisites”
(pp. 107, 172). Obscemty and pornography weaken the family by advocating
sex outside the confines of marriage and, by obliterating the distinction between
private and public, remove shame as a powerful support for morality. In sum,
obscenity and pornography dissipate the moderation which “stands very close
to justice as the guardian of individual rights” (p. 147). Here the Court merely
reflects the extreme moral relativism that is the hallmark of modernity’s attack
on reason and revelation. The Court has ruled that in the view of the First
Amendment “One man’s vulgarity is another’s lyric” and both must be protected
equally (Cohen v. Calif., 403 U.S. 14, 25 {1971]). Not only is the Court incapa-
ble of properly distinguishing between the different kinds of speech, but it is
incapable or unwilling to distinguish between speech and nonspeech. Thus it
prefers to interpret the First Amendment as if it protected “freedom of expres-
sion” rather than freedom of speech. Included within freedom of expression are
flag burning, nude dancing, reproachful silence, and a host of other nonspeech
activities. But, as Lowenthal rightly argues, the only possible result of such
moral relativism is tyranny, tyranny of the passions accompanied by the illusion
of complete freedom.

Lowenthal writes that “[tJhe moral interest of liberal democracy, while in
some ways coinciding with elements of religion, is nonetheless wholly indepen-
dent of it and founded on completely natural and rational grounds” (p. 91). If it
is true that morality finds its ultimate ground in reason and nature, it is more
than curious that Lowenthal completely ignores the threat to morality posed by
the increasingly powerful and aggressive homosexual movement. In addition to
the fact that homosexuality is condemned by revelation, it is also contrary to
reason and nature. The distinction between the sexes 1s practically the last natu-
ral distinction surviving in the modern world; homosexuality, however, denies
that this natural distinction is relevant either to the family or the morality that
surrounds the family. Indeed, the homosexual lifestyle is portrayed as morally
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superior precisely because it is liberated from constraints that were once thought
to be natural but now are known to be only *social constructs.” The acceptance
of homosexuality provides the greatest contemporary challenge to natural right
principles, much more so than the tolerance of obscenity and pornography. It
would have been illuminating had Lowenthal decided to turn his considerable
powers to the analysis of the Supreme Court’s decision in Romer v. Evans
(1996). That the nauon’s greatest threat to “the laws of nature and nature’s
God,” goes unrecognized or unreported in Lowenthal’s account is remarkable.”

ESTABLISHMENT AND FREE EXERCISE

As noted previously, Lowenthal fully understands the extent to which consti-
tutional government depends upon the separation of church and state, the potiti-
cal solution to the theological-political problem. This “solution,” according to
Lowenthal, was not without costs, however; it “has the effect of both raising
and lowering the dignity of religion.” The lack of an established religion implies
“that there is no one proper establishment, no one true religion—or perhaps no
way of proving the superionty of certain religious claims to others.” Not only
does separation disallow the elevation of one Chnstian sect over another, but
also prevents the establishment of the “superiority . . . of Christiamty to non-
Christianity, [or] of monotheism to polytheism” (p. 200). But, Lowenthal con-
cludes, “the harm done to oneself and other by exercising a tolerated false reli-
gion seems to be outweighed by the good coming from its being the religion of
one’s own choice—a somewhat peculiar and paradoxical conclusion” (p. 200).

Interpretations of the First Amendment are exacerbated by this particular
paradox, and Lowenthal argues that neither Jefferson nor Madison is a reliable
guide (p. 256). Jefferson, of course, is famous for having posed these rhetorical
queries: “can the liberties of a nation be thought secure when we have removed
their only firm basis, a conviction in the minds of the people that these liberties
are of the gift of God? That they are not to be violated but with his wrath?"
(Notes on the State of Virginia, Query 18). Here the atheist could not properly
be a citizen, although presumably the adherents of “false religion™ could be as
long as they believed that natural rights, including the natural right to freedom
of conscience, had a divine source. But Jefferson is also infamous for his state-
ment that “[t]he legitimate powers of government extend to such acts only as
are injurious to others. But it does no injury for my neighbour to say there are
twenty gods, or no god. It neither picks my pocket nor breaks my leg” (Query
17). Here the atheist is to be tolerated along with the polytheist, even though
both adhere to views that are not only false but harmful to republican govern-
ment. From the pomt of view of the theology of the Declaration, atheism and
polytheism are wholly irrational. Atheism would ultimately mean that all law is
positive, having no transcendent source or ground; and as every reader of Plato’s
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Euthyphro knows, polytheism leads to the untenable solution of fighting gods
(much like Holmes’ “fighting faiths”). Here rational monotheism and revealed
monotheism are in complete agreement in rejecting both atheism and polythe-
ism. Yet Jefferson’s hatred of sectarian tyranny was so thoroughgoing that he
believed that the only solution to atheism and polytheism in a republic is for
the man of reason to persuade the atheist and the polytheist of the irrationality
of their beliefs. As Jefferson concluded, “Reason and free inquiry are the only
effectual agents against error. Give a loose to them, they will support the true
religion” (ibid.).

Jefferson argued that freedom of conscience was not only the reason of the
matter but clearly resulted from God’s will. In his Bill for Establishing Religious
Freedom, Jefferson wrote that “the opinions and belief of men depend not on
their own will, but follow involuntarily the evidence proposed to their minds;
that Almighty God hath created the mind free, and mamfested his supreme will
that free 1t shall remain by making it altogether insusceptible of restraint.” It is,
of course, wholly within God’s power to compel belief, but working in His
mysterious way “the holy author of our religion” chose “to extend it by its
influence on reason alone.” Thus reason and revelation conspire in the support
of freedom of conscience. For “legislators and rulers, civil as well as ecclesiasti-
cal” to assume “dominion over the faith of others” is therefore merely an “impi-
ous presumption.”

Madison had given much the same account in his Memonal and Remon-
strance, noting that the right of conscience is “in its nature an unalienable right
. . . because the opinions of men, depending only on the evidence contemplated
by their own minds cannot follow the dictates of other men: It 1s unalienable
also, because what is here a nght towards men, is a duty towards the Creator.
It is the duty of every man to render to the Creator such homage and such only
as he believes to be acceptable to him. This duty is precedent, both in order of
time and in degree of obligation, to the claims of Civil Society” (The Papers of
James Madison, vol. 8, p. 299). Both Madison and Jefferson agreed that religion
and politics would benefit from separation. Politics would not be corrupted by
the constant agitation of politically unresolvable sectanan disputes, and those
who worshiped freely according to the dictates of their own conscience would
adhere to their rehigion with greater faith and sincerity. Both Madison and Jeffer-
son knew that the argument against the divine right of kings, a doctrine that
held sway in the Christian West until the American Revolution, was simultane-
ously the argument for the disestablishment of religion. But Lowenthal main-
tains that neither Madison nor Jefferson 1s a reliable guide to interpreting the
First Amendment; rather we should look to the “founders and framers” (pp. 256,
208, 304 n. 27). Both Jefferson and Madison “make of religion a completely pri-
vate matter, unconnected with government by either negative or positive ties” (p.
201). Madison had wanted to ban establishments in the States through an amend-
ment specifying “that no state shall violate the equal right of conscience....”
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The amendment passed in the House but was defeated in the Senate. The final
language of the First Amendment that “Congress shall make no law respecting
an establishment of religion” forbids both the establishment of a national reli-
gion and the disestablishment of religion in the States. The Father of the Bill of
Rights cannot thus claim paternity for the First Amendment! As for Jefferson,
his “opinions were in his own day often regarded as extreme” (p. 41).

Lowenthal argues that the First Amendment’s ban on establishment does not
require government neutrality to religion. Indeed, he provides copious evidence
that the framers (including Jefferson and Madison) were not indifferent to the
existence of religion; they knew the potential of revealed monotheism for sup-
porting rational monotheism and the salutary influence of both on morality. The
framers were well aware that self-governing republics, ruling and being ruled in
turn, required virtue to a greater degree than any other form of regime. Lowen-
thal’s argument seems, at bottom, to be something like this: since the framers
understood the necessity of morality for republican government there must exist
somewhere a constitutional power to promote religion. Lowenthal seems to
think that disestablishment or privatization robs religion of its political strength
and consequently its power as a moral agent. From Lowenthal’s point of view,
a proper interpretation of the First Amendment as it was intended by the framers
(excluding Jefferson and Madison of course) allows the promotion of religion
as long as it stops short of establishment of one sect or preference for one sect.
Where among the enumerated powers does Lowenthal find this power to support
religion? It obviously cannot come from the First Amendment because, as Leo-
nard Levy has rightly pointed out, this “leads to the impossible conclusion that
the First Amendment added to Congress’s power. Nothing supports such a con-
clusion. Every bit of evidence goes to prove that the First Amendment, like the
others, was intended to restnct Congress to its enumerated powers.”” Lowenthal
rather weakly suggests that Congress’ power to “provide for the general wel-
fare” authorizes it to promote religion.

It is true, however, that schools in the states until recent times taught religion
as a supplement to the Declaration’s “rational core . . . by a stress on civic duties
that are also known through reason to be such, but are better illustrated and
more strikingly enjoined by various religions than by the Declaration itself”
(p. 238). Thus, according to Lowenthal, the teaching of religion moderated the
inherent tendency of the Declaration to emphasize rights at the expense of
duties. In other words, “the Declaration’s stress on natural rights and rational
truths must, within a society dedicated to them, be supplemented and partly
submerged by moral education stressing duties and derived from supernatural
and supra-rational religion (p. 209). Unmentioned by Lowenthal, however, is
the inevitable (and salutary) influence of the Declaration’s “rational core” not
only in moderating religion but also in revealing the rational ground for the
“duty which we owe to our Creator” (to use Madison’s phrase from the Memo-
rial and Remonstrance).
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In any case, the Supreme Court has forbidden such sectarian activities as
a violation of the Fourteenth Amendment’s due process clause. In effect, the
incorporation of the First Amendment’s establishment prohibition has given life
to Madison’s failed amendment prohibiting State interference with the rights of
conscience. Lowenthal thus urges that “it is vital that the Court be made to
withdraw its claim to incorporate the First Amendment into the Fourteenth™
(p. 273). This would repeal the establishment ban on the states and allow them
to use religion as a tool in incuicating the kind of moral education necessary for
citizens of a democracy. The extent to which religion could be used in moral
education would be a matter of prudence and also a matter of protecting the
free exercise nghts of individuals who are not Christians, Jews, or Muslims, a
much easier task when there was greater homogeneity in the populace. Never-
theless, Christianity seems to be peculiar in providing doctrinal support for a
separation of church and state. Surely, Lowenthal argues, “the Declaration’s
teaching about ‘nature’s God’ and the nghts and duties that He supports” can
be supplemented by “the Bible or other holy books of other Americans.” This
would involve some delicacy, however, since the First Amendment “requires a
principled selectivity in finding passages that have the desired effect while
avoiding passages that do not, whether because their moral point is unsuitable
or their spirit sectarian” (p. 237). School boards would be required to edit and
expurgate the “holy books” to avoid establishment problems—and to produce
the proper “moral point.” But the expurgation would immediately implicate free
exercise questions. And besides, it would require the wisdom of Solomon to be
present in every school board in the nation to keep this otherwise laudable vision
from generating religious conflict among citizens.

Lowenthal provides a devastating critique of the Supreme Court’s opinion 1n
Everson v. Board of Education (1947). This was the case in which the Court
accepted Jefferson’s “wall of separation” as part of the First Amendment and
used Madison’s Memonal and Remonstrance to explicate the newly adopted
language. Even though Everson permitted the use of taxpayer funds to benefit
parochial school children, later cases refined the logic of the decision to ban
nonsectarian prayers 1n schools as well as other forms of public funding. The
Court, since 1ts decision in Lemon v. Kurtzman (1971), requires strict neutrality,
not 1ndeed between religions or sects, but between religion and nonreligion.
That the government must be neutral to the existence or nonexistence of religion
is the core of Lowenthal’s complaint against the Court’s establishment clause
junsprudence. As Lowenthal remarks, “the greatest error made by liberal inter-
preters, on and off the Court, is to regard the rehigious part of the First Amend-
ment as the embodiment of Jefferson’s ‘wall’ or Madison’s Memorial and Re-
monstrance, both of which make of religion a completely private matter,
unconnected with government by either negative or positive ties” (pp. 200-201).
Indeed, it was from Locke that Jefferson and Madison “had imbibed not only
the principle of separating church and state, but a deep hostility toward dogmatic
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Christianity, which they too conceived as fostering fanaticism, tyranny, and pas-
sive dependence” (p. 206). It is true that Madison and Jefferson believed that
separation of church and state was a moral prerequisite to constitutional govern-
ment; but neither believed that the separation of church and state was the same
as the separation of religion and politics. The Declaration and the Bible share
the same assumptions about God, man, and the universe. The Declaration thus
provides a powerful public philosophy that supports and encourages private reli-
gious faith. And if Tocqueville is right, religion will have more influence in
America if it remains in the private sphere.

Like Tocqueville, with whom Lowenthal otherwise agrees, Jefferson and
Madison understood that religion would be corrupted by its association with
government as surely as government would be corrupted by sectarian disputes.
Tocqueville attributed the unprecedented strength of religion in America to its
“indirect influence.”” “Religion in America takes no direct part in the govern-
ment of society,” Tocqueville wrote, “but it must be regarded as the first of their
political institutions; for if it does not impart a taste for freedom, it facilitates the
use of it” (p. 316). Rehgion is powerful in democracy, Tocqueville argued, only
because 1t remains aloof from the transient and corrupt world of politics. A
universal religion, “when it connects 1tself with a government, must adopt max-
ims which are applicable to certain nations. Thus, in forming an alliance with a
poltical power, religion augments its authority over a few and forfeits the hope
of reigming over all” (p. 321; part 2, p. 156). Thus a universal, established
religion is something of a solecism. Such an establishment would merely corrupt
both religion and politics.

Jefferson’s and Madison’s advocacy of the separation of church and state did
not rely entirely on the heady mead provided by Locke, but owed much to the
sound 1nterpretation of Scripture provided by the colonial divines who seemed
to have understood the theological-political problem somewhat better than Low-
enthal. Separation of church and state preserves both politics and religion; its
pomnts of inevitable contact must be resolved by prudent judgments, although
Lowenthal is correct in demonstrating that the Supreme Court has not supplied
such judgment. The Court over the years has been unable to articulate a consis-
tent establishment clause jurisprudence. In Lee v. Weisman the Court pushed its
neutrahity doctrine to a reductio ad absurdum when 1t ruled a nonsectarian gradu-
ation prayer delivered at a public school constitutes an establishment of religion
if it expresses “the shared conviction that there is an ethic and a morality which
transcend human invention” (505 U.S. 577, 589 [1992]). This means, of course,
that no graduation prayer couid invoke the Declaration of Independence which,
in its invocation of the “laws of nature and nature’s God,” certainly relies on a
morality that “transcends human invention.”

Lowenthal writes that “[t]here has been remarkably little religious oppression
in this country” because of “the inner logic of the Declaration of Independence
and the general spirit of liberty it engendered” (p. 261). Madison had argued in
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The Federalist that “[i]n a free government the security for religious civil rights
must be the same as that for religious rights. It consists in the one case in the
multiplicity of interests, and in the other in the multiplicity of sects” (No. 51,
p. 324). Lowenthal comments that “Madison’s prediction has probably been
borne out by the facts, particularly with the added protection of the First Amend-
ment and similar clauses in state constitutions” (p. 261). Madison’s argument
here, an argument he detailed in the Memorial and Remonstrance, revealed the
extent to which he viewed free exercise as a function of disestablishment. Low-
enthal is correct, however, when he argues that the modemn Court has pushed
free exercise rights too far in the direction of individual rights: free exercise
itself is a function of free society, and individual claims that would undermine
the strength and vitality of that society must be disallowed. Before the advent
of the Holmes-Brandeis First Amendment, the Court did not interpret free exer-
cise to require or allow exemptions from otherwise valid societal obligations. In
1890, the Court refused to countenance a free exercise claim to polygamy, ruling
that “it was never intended or supposed that the [First] Amendment could be
invoked as a protection against legislation for the punishment of acts inimical
to the peace, good order and morals of society” (Davis v. Beason, 133 U.S. 333,
341-42 [1890]). Free exercise claims cannot be used to insulate what otherwise
would be criminal behavior, because this would “make the professed doctrines
of religious belief superior to the law of the land, and in effect to permit every
citizen to become a law unto himself. Government could exist only in name
under such circumstances” (Reynolds v. U.S. 98 U.S. 145, 166 [1878]). In the
intervening years, however, the Court has decided that the free exercise clause
exempts conscientious objectors from military service, frees Amish from com-
pulsory education, and prevents the denial of unemployment compensation to
Seventh Day Adventists who refuse to work on Saturday. And, as Lowenthal
clearly demonstrates, the Court has been unable to articulate any coherent prin-
ciple governing its exemption jurisprudence.

As Lowenthal rightly argues, the most egregious of the Court’s “exemption
junsprudence” is in the area of conscientious objection. Strictly speaking, any-
one who refuses to fight for the rights of fellow citizens or the community
cannot be part of the social contract. Obligations are an inherent part of the
rights which the social contract is designed to protect. A government can, if it
wishes, make exemptions for religious convictions, but it is not obligated to do
so: there is no free exercise right to avoid obligations. Congress has specified
the conditions for claiming conscientious objection and one of those is belief in
a “supreme Being involving duties superior to those arising from any human
relation, but does not include essentially political, sociological or philosophical
views or a merely personal moral code” (p. 264). In the Court’s construction,
however, not much of the Supreme Being survived. Belief in a Supreme Being
was transmogrified into “‘a religious faith in a purely ethical faith” which did
not depend on a Supreme Being but could be vouchsafed as a free exercise
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exemption 1f “it 1s sincere and meaningful” and “occupies a place in the hfe of
its possessor parallel to that filled by the orthodox belief in God” (p. 246). This
is not only a trivialization of religion, but in the language of an older Court,
“permut[s] every citizen to become a law unto himself.” Here, the Court has, as
Lowenthal elegantly points out, taken the notion of individual rights to absurd
lengths by a calculated and deliberate misrepresentation of the framers’ intent.

The Court in recent years, however, has signaled something of a retreat,
holding in Employment Division v. Smith (1990) that a generally applicable law
which was not adopted with the specific intent of burdening a particular reli-
gious practice is not invalid because it has an incidental effect upon the free
exercise of religion. This decision provoked a firestorm of opposition from Con-
gress and resulted in the passage of the Religious Freedom Restoration Act in
1993. In the act, Congress attempted to restore the presumptive validity of free
exercise claims that had been the basis of the Court’s jurisprudence until Smith.
The act was subsequently ruled unconstitutional as a violation of the separation
of powers in Boerne v. Flores (1997). Thus the Court, by the narrowest major-
ity, has prevented (or slowed) the extension of radical individualism under the
aegis of the free exercise clause. Conservative Republicans in Congress reacted
to the Boerne decision by proposing legislation protecting individual claims of
free exercise under the Commerce Clause rather than the Fourteenth Amend-
ment. These advocates of free exercise exemptions no doubt calculated that the
Court would allow Congress greater latitude to exercise 1ts extensive commerce
clause powers. The legislation suffered a much deserved, if undistingwished,
death. No framer believed that the free exercise of religion could extend beyond
the requirements of order, decency, or interfere with the rights of the commu-
nity. What is lacking, and what is sorely needed, is the prudential wisdom neces-
sary to work out the boundaries between establishment, free exercise, and the
requirements of civil society. Neither the Court nor the Congress seems to pos-
sess the necessary wisdom to accomplish this crucial task because both are
painfully unaware of the natural nght principles of the Declaration.

THE PRINCIPAL ACHIEVEMENTS OF THE FIRST AMENDMENT

The First Amendment is remarkable for two crucial achievements. Without
its separation of church and state—the equal recognition of the claims of reason
and revelation—there would be no constitutional government. The election of
1800 was probably the first act of genuine constitutionalism in history. It was
the first election where the reins of power were peacefully passed from one
party to another on the basis of an election by the people (see Jaffa, A New
Birth of Freedom, chap. 1). This would have been impossible without the politi-
cal resolution of the theological-political problem provided by the First Amend-
ment. Another signal achievement of this political resolution, less remarked but
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no less important, was evidenced in the spirit of Washington’s letter to the
Hebrew Congregation in Newport, August, 1790:

The citizens of the United States of America have a right to applaud themselves for
having given to mankind examples of an enlarged and liberal policy—a policy
worthy of imitation. All possess alike liberty of conscience and immunities of citi-
zenship.

It is now no more that toleration 1s spoken of as if 1t were the indulgence of one
class of people that another enjoyed the exercise of their inherent natural rights, for,
happily, the Government of the United States, which gives to bigotry no sanctions.
to persecution no assistance, requires only that they who live under its protection
should demean themselves as good citizens 1n giving 1t on all occasions their effec-
tual support.

Someone has pointed out that this is probably the first time in history that a
non-Jewish head of state has addressed Jews as fellow citizens. Once sectarian
religious issues were excluded from politics, it was possible for adherents of
different religions to form the friendship that is the necessary foundation of
political community. This is the spirit and achievement of the First Amendment
whose framers, in their practical wisdom, understood the importance of the theo-
logical-political problem.
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