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Chapter 6

Marbury v. Madison
and the Progressive Transformation

of Judicial Power

 Edward J. Erler

“there would always have to be present in the city something
possessing the same understanding of the regime as you, the
lawgiver, had when you were setting down the laws.”—Plato,
Republic 497c-d

“those who are to be really guardians of the laws must really
know the truth pertaining to them and capable of sufficiently
interpreting it in argument and following it in deed, judging
the things that come into being nobly and those that do not,
according to the standard of nature.”—Plato, Laws 966b

Chief Justice William Rehnquist recently remarked that “[t]he opinion
in Marbury v. Madison is a remarkable example of judicial statesman-
ship.… The doctrine of judicial review—the authority of federal courts
to declare legislative acts unconstitutional—is established, but in such
a self-denying way that it is the Court’s authority which is cut back.”1

There can be little doubt that Marshall’s decision in Marbury was a
consummate act of “judicial statesmanship,” but there is consider-
able uncertainty as to whether its statesmanship resides in the estab-
lishment of “judicial review.” So far from establishing “judicial re-
view,” Marshall argued in Marbury that the judicial power of the courts
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to declare laws in conflict with the Constitution void was a power that
was intrinsic to the very idea of a written constitution and thus a part
of the “judicial power of the United States.” “Judicial review” was there-
fore recognized but not “established” by the Marbury decision.

Whether the Marbury decision was “self-denying” is open to dis-
pute. But what is not disputable is the fact that since the Warren
Court era, judicial review has been transmogrified from an element of
judicial statesmanship into a vehicle of judicial aggrandizement. For
Marshall, the judicial power was always in the service of constitu-
tional principles; in the contemporary universe of liberal jurisprudence
judicial review has almost replaced the Constitution—to say nothing
of constitutional principles. The Constitution, we are assured, is con-
stantly evolving, and the Supreme Court is the engine of that evolu-
tion. Its role, in short, is to serve as a “continuing constitutional con-
vention,” revising and updating the Constitution to meet evolutionary
demands. The Constitution, Justice William Brennan argued, must be
kept abreast of the “evolution of our concepts of human dignity.” The
“evolutionary process,” Justice Brennan assures us, “is inevitable and,
indeed, it is the true interpretive genius of the text” since “the de-
mands of human dignity will never cease to evolve.” Given the inevita-
bility of progress, it is impossible to rely on the original intent of the
framers. “The genius of the Constitution,” Brennan asserts, “rests not
in any static meaning it might have had in a world that is dead and
gone, but in the adaptability of its great principles to cope with cur-
rent problems and current needs. What the constitutional fundamen-
tals meant to the wisdom of other times cannot be their measure to
the vision of our time.”2 Thus, a constitutional jurisprudence that “is
rooted in the text of the Constitution as illuminated by those who
drafted, proposed and ratified it” is wholly inadequate for a world that is
constantly evolving toward more refined conceptions of human dignity.3

Many commentators agree that the high point of judicial supremacy
was the Supreme Court’s use of Marbury in Cooper v. Aaron (1958). “It
is necessary,” the Court announced in an opinion signed by nine jus-
tices, “only to recall some basic constitutional propositions which are
settled doctrine.”

Article VI of the Constitution makes the Constitution the “su-
preme Law of the Land.” In 1803, Chief Justice Marshall, speaking
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for a unanimous Court, referring to the Constitution as “the fun-
damental and paramount law of the nation,” declared in the no-
table case of Marbury v. Madison … that “it is emphatically the
province and duty of the judicial department to say what the law
is.” This decision declared the basic principle that the federal
judiciary is supreme in the exposition of the law of the Constitu-
tion, and that principle has ever since been respected by this
Court and the Country as a permanent and indispensable feature
of our constitutional system. It follows that the interpretation of
the Fourteenth Amendment enunciated by this Court in the Brown
[v. Board of Education] case is the supreme law of the land.4

Thus the Constitution was transmogrified by the Court’s irrefragable
logic into constitutional law. But as a matter of logic, the Court’s “syl-
logism” is rendered defective when it is recalled that Marshall con-
cluded his opinion in Marbury that “it is apparent that the framers of
the constitution contemplated that instrument as a rule for the gov-
ernment of courts, as well as of the legislature.”5 If, however, constitu-
tional law rather than the Constitution becomes “the supreme law of
the land,” the Constitution would cease to be “a rule for the govern-
ment of courts.” It is significant to note that the Court in Cooper said
that judicial supremacy had become an “indispensable feature of our
constitutional system.” In this calculus of judicial supremacy, the Con-
stitution has been converted into mere process without purpose, a
process that is wholly indifferent to ends.

An enthusiastic supporter of judicial activism, Kenneth Karst, was
forced to admit that the logic of Cooper “was not self-evident.” Indeed,
Karst notes, the conclusion that “Brown was the supreme law of the
land … carried the assertion of judicial power further than Marbury
had taken it.” And while the reasoning was not sound as a “doctrinal”
matter, it did serve, according to Karst, a crucial “political” role: it
“galvanized northern opinion” against racial segregation on the eve of
the 1960 presidential election which “brought to office a president
committed to a strong civil rights program.”6 This open defense of a
politicized and activist Supreme Court seemed shocking when it was
published nearly twenty years ago, but such arguments have become
legion among the proponents of judicial activism. It seems almost
quaint at this late date to recall Marshall’s argument that since the
Constitution resulted from the “original and supreme will” of the people,

Marbury v. Madison



166

its principles must be “deemed fundamental [and] permanent.”7 Un-
der the tutelage of liberal jurisprudes, however, constitutional law has
replaced the authority of the Constitution. The idea that the Constitu-
tion contains permanent principles derived from natural law or natu-
ral right is regarded as the merest delusion of an earlier age that also
believed in ghosts.8 This transmogrification was not, however, the work
of Cooper v. Aaron, but stems directly from Brown v. Board of Education,
the first case to declare in explicit terms the irrelevance of the Consti-
tution.9

Karst notes that

Brown was … the beginning of a new ordering of our institutions
of government, one in which the judiciary—and the Supreme Court
in particular—would play a more active role in articulating the
nation’s fundamental values and defending those values in the
name of the Constitution.…

The authoritative status of the Supreme Court’s articulation of
our national values is an undeniable fact in the American politi-
cal order. In the nation’s early days, the Supreme Court spoke
with authority largely because it spoke in the name of the Con-
stitution. Today, in contrast, our constitutional rights take at least
some of their authority from the Court that declares them.10

The language here is almost breathtaking; Brown is a new constitu-
tional order that takes the name, but not the substance, of the Consti-
tution. Brown was a judicial revolution establishing new “fundamental
values” that are legitimately defended only “in the name of the Con-
stitution.” Marshall’s fundamental and permanent principles have been
replaced by mere “values.” The advantage of substituting values for
principles, from the point of view of the judicial activists, is that “val-
ues” don’t have to be defended by reason—indeed, they cannot be
defended by reason because they are merely idiosyncratic preferences
or choices. The idea that reason can decide between competing val-
ues is a mere chimera that seemed to have an unbreakable grip on the
consciousness of the founding era. As we will see later, however ex-
treme Karst’s analysis of Brown might seem, his assessment is far too
restrained.
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STATE CONSTITUTIONS AND LEGISLATIVE SUPREMACY

Many observers have noted that Marshall’s assertion of the power to
declare acts of Congress void was not novel. The way had been pre-
pared, it is claimed, by previous federal cases and was accepted as an
ordinary function of the judiciary by several states.11 Marshall, of course,
cites neither federal nor state precedents in support of his conclusion
in Marbury that “an act of the legislature, repugnant to the constitu-
tion, is void.”12 Rather, the idea that legislative acts in conflict with the
Constitution are void seems to Marshall to be an irrefragable conclu-
sion from “the principles and theory of our government.”13 Marshall
does obliquely refer to Hayburn’s Case (1792), but that case, producing
a variety of opinions among the justices on circuit, had no value as
precedent and Marshall used it only on the issue of the appropriate-
ness of mandamus as a remedy.14

Much energy, ingenuity and effort has been expended in canvass-
ing the various state precedents that Marshall might have used to
buttress his argument. It is sometimes argued that an understanding
of the state precedents is essential to understanding Marshall’s opin-
ion. The assumption here is that Marshall would certainly have known
about the state precedents and would have accepted them at face
value. After an exhaustive review of the historical record, William
Crosskey concluded that the precedents are “[i]n large part imagi-
nary.” Many of the cases relied upon are unreported and attempts to
reconstruct the opinions suffer from various defects. Even in those
cases where records survive, Crosskey alleges that they

actually established no more, at most, than a right in the courts,
in two or, possibly, three of the thirteen states, to carry on their
own constitutional functions, in what seemed to them the way
their state’s constitution required; and, hence their right to disre-
gard any act of their legislature, which in their judgment, sought to
compel them to proceed differently.… And so far as is known,
there was not a single instance when the Convention met, or even
when it adjourned, in which any American court openly—or suc-
cessfully, even in a covert way—had reversed a legislature’s deter-
mination as to the nature of its powers, where no infraction of the
reviewing court’s own powers, or of the constitutionally required
mode of its exercise of its own powers, had not been concerned.15
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Robert Clinton, although disagreeing about the reliability of the state
precedents, nevertheless agrees with Crosskey that judicial review, to
the extent it existed in the states, was used by the courts only as a
defensive mechanism in defense of judicial independence. This in-
volved nothing more than “the idea of limiting legislative power by
judicial nonapplication of statutes in certain cases.”16 The “certain
cases” were only those of a “judiciary nature,” involving questions of
the independence of the judiciary. Leonard Levy’s review of the state
cases also led him to the conclusion that “[j]udicial review emerged …
mainly in cases relating to the province of the judicial department or
trial by jury. The precedents tend not to show that the courts could
pass on the constitutionality of the general powers of the legislatures.”17

But even this limited notion of judicial review, Levy argued, “seemed
novel, controversial, and an encroachment on legislative authority. Its
exercise, even when imagined, was disputed and liable to provoke the
legislature to retaliation.”18 As Marshall surely must have realized,
there were no state precedents where judicial review had been exer-
cised by a truly independent judiciary. And, there is no doubt that
Marshall shared the view of both Madison and Hamilton that an inde-
pendent judiciary was an essential ingredient of the separation of
powers. Marshall’s opinion in Marbury was principally an attempt to
establish judicial independence in the Constitution’s scheme of sepa-
rated powers. It is doubtful that Marshall saw any of the state cases
as providing any precedent.

A serious question thus arises about the relevance of the author-
ity of pre-Convention precedents. In the “early State constitutions,”
Edward Corwin argued, the “legislature … was practically omnipotent.”19

As Madison argued pointedly in The Federalist, none of the states had
provided for an effective separation of powers, relying in almost every
instance on mere “parchment barriers.” “[I]n no instance,” Madison
alleged, “has a competent provision been made for maintaining in
practice the separation delineated on paper.” But as Madison force-
fully argued, “experience assures us” that such reliance “has been
greatly overrated.” Some mechanisms are necessary for fortifying “the
more feeble against the more powerful members of the government.
The legislative department is everywhere extending the sphere of its
activity and drawing all power into its impetuous vortex.”20 Thus,
legislative supremacy will result unless the executive and judicial
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branches can be sufficiently “fortified.” “Energy in the executive” and
an “independent” judiciary are the indispensable fortifications against
legislative encroachments. Legislative supremacy is an inherent prob-
lem of republican government, whether at the state or federal level,
because of its “supposed influence over the people” (No. 48 at 309)
who are the “only legitimate fountain of power” (No. 49 at 313). “[I]t
is against the enterprising ambition of [the legislative] department,”
Madison warns, “that the people ought to indulge all their jealousy
and exhaust all their precautions” (No. 48 at 309).

At the Constitutional Convention, Madison had argued that one of
the objects of “a National Government” was to provide “more effectu-
ally for the security of private rights, and the steady dispensation of
Justice. Interferences with these were evils which had more perhaps
than any thing else, produced this convention. Was it to be supposed,”
Madison queried, “that republican liberty could long exist under the
abuses of it practiced in some of the States?”21 Madison, of course,
reiterated this argument and brought it to perfection in the tenth Fed-
eralist. At the Convention, Madison proposed a national negative on
state legislation as a remedy for state abuses. The proposal would
have given the national congress the power “to negative all laws passed
by the several States contravening … the articles of Union.”22 By this
proposal, Congress would have become the final arbiters of the fed-
eral relationship. Madison

considered the negative … as essential to the efficacy & security
of the Genl. Govt. The necessity of a general Govt. proceeds from
the propensity of the States to pursue their particular interests in
opposition to the general interest. Nothing short of a negative on
their laws will controul it … Confidence can not be put in the
State Tribunals as guardians of the National authority and inter-
ests. In all the states these are more or less depend[en]t on the
Legislatures … In R. Island the Judges who refused to execute an
unconstitutional law were displaced, and others substituted, by
the Legislature who would be willing instruments of the wicked &
arbitrary plans of their masters.23

Madison was emphatic in his insistence that no reliance could be
placed in state judiciaries because none were sufficiently indepen-
dent from legislative control. He alludes to the Rhode Island case of
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Trevett v. Weeden which had been decided in 1786 (reports of the deci-
sion were being widely circulated in pamphlet-form during the
Philadelphia Convention). In Trevett, the Rhode Island court had as-
serted the power to declare laws in violation of the constitution to be
void, although in the actual decision the justices resorted to a techni-
cality to avoid making a decision. This mild assertion of judicial power
enraged the legislature and the judges were summoned to give an
account of their pretended power. Finding that the judges were unable
to acquit their pretensions, a motion was made to dismiss the judges
from office. The motion failed because a persuasive argument was
mounted that, under the Rhode Island Constitution, judges could be
dismissed only on criminal charges. At the next annual election of the
legislature, however, four of the offending justices were removed from
the bench and four others more compliant to the wishes of the legis-
lature were selected to replace them.24 In Madison’s view, an inde-
pendent judiciary was a necessary ingredient in providing a robust
separation of power and he did everything in his power at the Consti-
tutional Convention to devise constitutional checks on both state and
federal legislative power.

Gouverneur Morris, however, argued against the provision, noting
that “ the proposal … would disgust all the States. A law that ought to
be negatived will be set aside in the Judiciary department and if that
security should fail; may be repealed by a National law.”25 Morris’
argument eventually carried the vote and the proposal was rejected.
On July 17, 1787 the first version of the Supremacy Clause was intro-
duced as a substitute for the congressional negative. As it eventually
emerged from the Convention, Article VI reads, in pertinent part, that:

This Constitution, and the Laws of the United States which shall
be made in Pursuance thereof; and all Treaties made, or which
shall be made, under the Authority of the United States, shall be
the supreme Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.

Madison was bitterly disappointed by the Convention’s failure to pass
the national negative, and his concerns were only partially assuaged
by the addition of the Supremacy Clause.
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Writing to Jefferson shortly before the Convention adjourned, Madi-
son was pessimistic about the prospects of the new Constitution:
“I hazard an opinion … that the plan should it be adopted will neither
effectually answer its national object nor prevent the local mischiefs
which every where excite disgusts ag[ain]st the state governments.”26

Madison’s next letter to Jefferson, written a little over a month after
the end of the Convention, explained in greater detail the effects he
anticipated from the failure of the federal negative. “Without such a
check in the whole over the parts,” Madison argued, “our system in-
volves the evil of imperia in imperio.” “It may be said,” Madison specu-
lated,

that the Judicial authority under our new system will keep the
States within their proper limits, and supply the place of a nega-
tive on their laws. The answer is, that it is more convenient to
prevent the passage of a law, than to declare it void after it is
passed; that this will be particularly the case, where the law
aggrieves individuals, who may be unable to support an appeal
ag[ain]st a State to the Supreme Judiciary; that a State which
would violate the Legislative rights of the Union, would not be
very ready to obey a Judicial decree in support of them, and that
a recurrence to force, which in the event of disobedience would
be necessary, is an evil which the new Constitution meant to
exclude as far as possible.27

Madison always maintained the necessity of a final arbiter to de-
termine the boundaries of the federal system in cases of conflict, and
in The Federalist he argued that the judiciary would indeed supply the
national negative. In controversies relating to the boundaries between
state and federal power, Madison conceded, “the tribunal which is
ultimately to decide is to be established under the general government
… The decision is to be impartially made, according to the rules of the
Constitution, and all the usual and most effectual precautions are
taken to secure this impartiality. Some such tribunal is clearly essen-
tial to prevent an appeal to the sword and a dissolution of the com-
pact; and that it ought to be established under the general rather than
under the local governments, or, to speak more properly, that it could
be safely established under the first alone, is a position not likely to be
combated” (No. 39 at 245-246). Many years later, reflecting on the
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work of the Convention, Madison wrote that “the General Conven-
tion” vested authority “in the Judicial Department as a final resort in
relation to the States, for cases resulting to it in the exercise of its
functions.” This intention, Madison continued, is “expressed by the
articles declaring that the federal Constitution & laws shall be the
supreme law of the land.” This, Madison contended “was the prevail-
ing view of the subject when the Constitution was adopted and put
into execution.” Madison punctuated his recollection with the state-
ment that “I have never yielded my original opinion in the ‘Federalist’
No. 39 … [to] this construction of the Constitution.”28

Marshall took a similar view in the Virginia Ratifying Convention
when he asked a series of rhetorical questions in responding to critics
of the proposed jurisdiction of the federal courts. “Is it not necessary,”
Marshall queried, “that the federal courts should have cognizance of
cases arising under the Constitution, and the laws, of the United States?
What is the service or purpose of a judiciary, but to execute the laws
in a peaceable, orderly manner, without shedding blood, or creating a
contest, or availing yourselves of force? If this be the case, where can
its jurisdiction be more necessary than here?”29 Many years later in
Cohens v. Virginia (1821)30 Marshall answered these rhetorical ques-
tions and brought to perfection the argument derived from the Su-
premacy Clause that the Supreme Court was to play the dominant
role in policing the federal relationship.31

Marshall, however, used an argument derived from the Supremacy
Clause to justify judicial review that is not found anywhere in the
writings of Madison. In the peroration to Marbury Marshall recognized
“the principle, supposed to be essential to all written constitutions,
that a law repugnant to the constitution is void; and that courts, as
well as other departments, are bound by that instrument.”32 Marshall’s
previous paragraph had noted that “in declaring what shall be the
supreme law of the land, the constitution itself is first mentioned; and
not the laws of the United States generally, but those only which shall
be made in pursuance of the constitution have that rank.” Marshall
thus understood the word “pursuance” as “in accordance with” or “in
conformity with” the Constitution. Thus inferior laws not in “pursu-
ance” of the Constitution were not the “supreme law of the land” and
were thus null and void. Any other interpretation would merely ren-
der the Constitution form without substance and would ultimately
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dissolve the distinction between the Constitution as fundamental law
and those ordinary acts of legislation authorized by the Constitution.
It would convert the Constitution into mere process devoid of any
purpose; in a word, it would utterly confuse means and ends.
Throughout his career, Marshall’s judicial statesmanship focused on
securing the position of the Constitution as “fundamental” and “su-
perior” law. As Charles Hobson has rightly noted, “[t]he formation of
a supreme law as the original and deliberate act of the people was the
indispensable basis for a theory of judicial review that was compat-
ible with the principles of popular government.”33

The proposal for a Council of Revision was another attempt on
Madison’s part to prevent the development of legislative supremacy in
the proposed constitution. The Council would have been composed of
“the executive” and “a convenient number” of the national judiciary.34

Since the phrase “a convenient number” implied at least two mem-
bers of the Supreme Court would be included on the Council, the Judi-
ciary, as Nathaniel Gorham pointed out, would have predominance.35

The Council’s principal function would be to provide a “revisionary
check on the Legislature” through the prior review of legislative pro-
posals. It would, Madison argued, provide a defensive mechanism
against “Legislative encroachments” for both the executive and judi-
cial branches.36 “Experience in all the States,” Madison insisted, “had
evinced a powerful tendency in the Legislature to absorb all power
into its vortex. This was the real source of danger to the American
Constitutions.”37 James Wilson, a future Supreme Court justice, and
George Mason wished to extend the revisionary power beyond a mere
checking function. “Laws may be unjust, may be unwise, may be dan-
gerous, may be destructive,” Wilson argued, “and yet not be so un-
constitutional as to justify the Judges in refusing to give them effect.”
A share in the revisionary power, however, will give judges “an oppor-
tunity of taking notice of these characters of a law, and of counteract-
ing, by the weight of their opinions the improper views of the Legisla-
ture.”38 Madison agreed: the Council of Revision “would … be useful
to the Community at large as an additional check against a pursuit of
those unwise & unjust measures which constituted so great a portion
of our calamities.”39

A majority of the Convention, however, reasoned that such a mix-
ture of executive and judicial power would make “statesmen of the
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Judges.”40 Elbridge Gerry alleged that it was “foreign” to the “nature”
of the judiciary to involve judges in “the policy of public measures.”41

In any case, Gerry argued, the revisionary council was superfluous
because “the Judiciary … will have a sufficient check against encroach-
ments on their own department by their exposition of the laws, which
involved a power of deciding on their Constitutionality.”42 Gerry dis-
tinctly anticipated judicial review as a defensive measure against “en-
croachments” on the judiciary. Clearly, however, the Council of Revi-
sion was intended to be something far more extensive. Luther Martin
described the mixing of powers as “a dangerous innovation.” “As to
the constitutionality of laws,” he averred, “that point will come before
the Judges in their proper official character. In this character they
have a negative on the laws. Join them with the Executive in the Revi-
sion and they will have a double negative.”43 The proposal was thus
defeated primarily because of the delegates’ reservations about the
integrity of the principle of separated powers.

Madison considered the failure to secure the revisionary council
to be a major defeat. Madison seemed almost desperate in his at-
tempts to provide adequate checks on legislative power. The legisla-
ture, Madison knew, was all too prone to overstep its constitutional
limits in its attempt to aggrandize power. A fortified judiciary, and to a
lesser extent, a fortified executive was needed to police the bound-
aries of the Constitution’s separated powers. The Council of Revision
was to provide a kind of pre-screening of legislation that amounted to
judicial review before the fact. With the defeat of the council proposal
did Madison also see this power devolving upon the Supreme Court in
a similar way he saw the national negative resulting by default to the
judiciary?

In The Federalist, Madison criticized Jefferson’s plan, included in
his draft constitution for Virginia and published in the Notes on the
State of Virginia, to call constitutional conventions “for altering the
Constitution, or correcting breaches of it” (No. 49, at 313). In one sense,
Madison argued, the plan is “strictly consonant to the republican
theory” since it recurs “to the same original authority, not only when-
ever it may be necessary to enlarge, diminish, or new-model the powers
of government, but also whenever any one of the departments may
commit encroachments on the chartered authorities of the others”
(No. 49, at 314). Madison’s principal criticism was that a frequent
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appeal to the people would, by implying “some defect in the govern-
ment,” “deprive the government of that veneration which time be-
stows on everything, and without which perhaps the wisest and freest
government would not possess the requisite stability.” Recurrences to
the people are thus “experiments … of too ticklish a nature to be
unnecessarily multiplied” (No. 49, at 315). Frequent appeals would
not only undermine reverence for the Constitution, but “would inevi-
tably be connected with the spirit of pre-existing parties” so that “pas-
sions … not the reason of the public would sit in judgment.” But con-
stitutional government is designed to elevate reason over passion: “it
is the reason alone, of the public, that ought to control and regulate
the government. The passions ought to be controlled and regulated by
the government” (No. 49, at 317). Madison concluded that the sepa-
ration of powers must be maintained only “by so contriving the inte-
rior structure of the government as that its several constituent parts
may, by their mutual relations, be the means of keeping each other in
their proper places” (No. 51, at 320). The institutional structure of the
judiciary would render it least likely to be “connected with the spirit
of pre-existing parties” and better placed to exercise reason in the
control and regulation of the government.

Madison does not detail here the particular role of the judiciary,
but there is little reason to doubt that he agreed with the principal
points of Hamilton’s analysis of the judiciary in the Federalist No. 78.
Hamilton argued that an important function of the judiciary was “to
guard the Constitution” by serving as the bulwark “of a limited Con-
stitution against legislative encroachments” (No. 78, at 469). This was
the precise role that Madison had envisioned for the revisionary council
rejected by the Convention. Since guardianship of the Constitution
cannot be entrusted to the people directly, there must be some agency
within the separated powers that would serve as an institutional sub-
stitute for a frequent “recurrence to the people.” This was the role
that Hamilton envisioned for the Supreme Court when he thrust it in
the role as the “bulwark” and “guard” of a limited Constitution. The
principal function of the Supreme Court, therefore, is to serve as a
sentinel over the “original” will of the people, thus making frequent
“recurrence” to the people—with its attendant dangers—unnecessary.
Any recurrence to the people—the ultimate sovereign—will be reserved
for the most extraordinary occasions.
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There was no indication in Hamilton’s exegesis that the guardian-
ship of the Constitution was necessarily limited merely to defenses of
judicial power, although at the Convention, Madison on one occasion
had intimated that the judicial power “ought to be limited to cases of
a Judiciary Nature,” and that the “right of expounding the Constitution
in cases not of this nature ought not to be given to that Department.”44

This would seem to limit Hamilton’s more sweeping charge that the
Supreme Court be the guardian not only of individual rights but the
rights of the Constitution as well. But there can be no doubt that
Hamilton’s detailed explication of judicial power in the Federalist No.
78—however much it may have expanded Madison’s analysis—had a
profound influence on Marshall’s opinion in Marbury v. Madison.

Oliver Ellsworth, a future Chief Justice of the Supreme Court, had
“approved heartily” of the motion to create a Council of Revision at
the Convention.45 The extent to which he believed that the Supreme
Court might still fill something of the role contemplated in the de-
feated revisionary council was indicated in his comments before the
Connecticut ratifying convention. “The Constitution defines the ex-
tent of the powers of the general government,” Ellsworth argued.

If the general legislature should at any time overleap their limits,
the judicial department is a constitutional check. If the United
States go beyond their powers, if they make a law which the Con-
stitution does not authorize, it is void; and the judicial power, the
national judges, who, to secure their impartiality, are to be made
independent, will declare it to be void. On the other hand, if the
states go beyond their limits, if they make a law which is a usur-
pation upon the general government, the law is void; and up-
right, independent judges will declare it to be so.46

Several months later, speaking before the Virginia ratifying conven-
tion, John Marshall, who would succeed Ellsworth as Chief Justice,
was somewhat more circumspect when he contended that if the fed-
eral government “were to make a law not warranted by any of the
powers enumerated, it would be considered by the judges as an in-
fringement of the Constitution which they are to guard. They would
not consider such a law as coming under their jurisdiction. They would
declare it void.”47 Marshall’s statement is noteworthy because it
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identifies the principal role of the Court as a guardian of the
Constitution—not just the judiciary—against legislative usurpations.
This was to become the primary theme of Marshall’s opinion in Marbury.

It is important to note that there was no independent judiciary in
the theories of Locke or Montesquieu, the two political philosophers
who most influenced the framers. The creation of an independent ju-
diciary was the exclusive work of the framers. Montesquieu’s jury
system was converted into a permanent and independent judiciary,
and the judiciary was to serve a crucial role in the scheme of sepa-
rated powers by providing a check on legislative power. The framers
drew little from the experience of the states where separation of pow-
ers, while honored in theory by all state constitutions, was rarely hon-
ored in practice. Legislative supremacy in state governments, as Madi-
son warned, was the principal cause of the “prevailing and increasing
distrust of public engagements and alarm for private rights which are
echoed from one end of the continent to the other” (No. 10 at 77-78).
It was this legislative tyranny, abetted by majority faction, that the
framers were determined to avoid in the new constitution, and an
independent judiciary was crucial in preventing legislative usurpations.

PRINCIPLES LONG AND WELL ESTABLISHED

The concluding section of Marshall’s Marbury opinion can only be
described as a resort to first principles. “The question,” Marshall wrote,

whether an act, repugnant to the constitution, can become the
law of the land, is a question deeply interesting to the United
States; but, happily, not of an intricacy proportioned to its inter-
est. It seems only necessary to recognize certain principles, sup-
posed to have been long and well established, to decide it.48

It almost goes without saying that Marshall does not rely on state or
federal precedent for the explication of the “certain principles, sup-
posed to have been long and well established.” Rather, he immedi-
ately moves to the explication of these first principles in terms of the
social compact theory of the origins of civil society. One of the staple
precepts of social compact theory is the distinction between funda-
mental law and ordinary law. Marshall, of course, doesn’t explicitly
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refer to social compact, but his analysis, asserting the “original right”
of the people to establish “their future government” on “such prin-
ciples, as, in their opinion, shall most conduce to their own happi-
ness” is the unmistakable language of social compact. This “original
right,” Marshall continues, is the basis upon “which the whole Ameri-
can fabric has been erected.” William Nelson notes that Marshall “at
no point in the opinion” invoked “the language of natural rights.”49

While it is true that the phrase “natural rights” is never used in the
opinion, the “language of natural rights” is evident in the use of the
term “original right” as well as reference to the “fundamental” prin-
ciples of the Constitution which do not derive from the Constitution
itself.

According to the Declaration of Independence “Governments are
instituted among Men, deriving their just powers from the consent of
the governed.” This is the familiar language of social compact, as is
the invocation of the “Right of the People to alter or to abolish” gov-
ernment when it becomes “destructive” of the “ends” for which it was
established—the “Safety and Happiness” of the people. Madison fre-
quently expressed the opinion that “the idea of compact … is a fun-
damental principle of free Government.” “The original compact,”
Madison explained,

is the one implied or presumed, but nowhere reduced to writing,
by which a people agree to form one society. The next is a com-
pact, by which the people in their social state agree to a Govern-
ment over them. These two compacts may be considered as
blended in the Constitution of the U.S.50

Thus, Madison pointedly noted in The Federalist that the principal fea-
tures of the Constitution were rooted in “the first principles of the
social compact” (No. 44, at 282). Professor Harry Jaffa has rightly
noted that “[t]he idea of compact is at the heart of American constitu-
tionalism. It is at the heart of the philosophical statesmanship that
made the Revolution, of which the Constitution is the fruit. In the
most fundamental respect, compact is an inference from the proposi-
tion ‘that all men are created equal.’”51 The number of public docu-
ments and public statements by eminent statesmen of the founding
period make it impossible to gainsay the importance attached to so-
cial compact, “whether expressed or presumed.” But it is also important
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to understand that the framers understood social compact as an ex-
pression of natural right—the theory of social compact is derived from
the principles of human nature. Marshall’s reliance on the social com-
pact is, I believe, essential to understanding the deepest level of his
analysis in Marbury.

Marshall writes that the “original right” of the people to form civil
society “is a very great exertion; nor can it, nor ought it, to be fre-
quently repeated.”52  This is clearly an echo of the Declaration’s doc-
trine that “prudence” should govern the exercise of “original right”:
“Prudence, indeed, will dictate that Governments long established
should not be changed for light and transient causes; and accordingly
all experience hath shown, that mankind are more disposed to suffer,
while evils are sufferable, than to right themselves by abolishing the
forms to which they are accustomed.” Marshall’s eminently reason-
able conclusion is that “[t]he principles” established by this “great
exertion” must be “deemed fundamental. And as the authority from
which they proceed is supreme, and can seldom act, they are de-
signed to be permanent.”53 Thus the principles of the Constitution,
consistent with the requirements of prudence, must be “deemed” per-
manent. This does not, of course, foreclose any future resort to “origi-
nal right,” but because these principles emanate from the supreme
authority of the people they are “designed to be permanent” and in
fact are a permanent expression of the superior will of the people
acting in their original capacity. This superior will can only be dis-
placed when the people resume their original capacity and “alter or
abolish government.” It is the object of statesmanship, rightly under-
stood, to supply the prudence that the people can exercise only on
extraordinary occasions. Prudence, or practical wisdom, would cal-
culate the application of permanent principles to changing circum-
stances and is an essential part of all three branches of government,
but most particularly of the legislative and judicial branches.54 From
this point of view, guardianship of first principles—“the original will”
of the people expressed in the Constitution—would seem to be the
primary role of courts.

Marshall seemed to have understood the guardianship of first prin-
ciples as the principal object of original intent jurisprudence. Corwin
was only slightly exaggerating when he wrote that Marshall “was
thoroughly persuaded that he knew the intentions of the framers of
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the Constitution—the intentions which had been wrought into the in-
strument itself—and he was equally determined that these intentions
should prevail. For this reason he refused to regard his office merely
as a judicial tribunal; it was a platform from which to promulgate
sound constitutional principles, the very cathedra indeed of constitu-
tional orthodoxy.”55 With his penchant for understated hyperbole,
Corwin might as well have argued that Marshall’s conception of the
Supreme Court’s role was not unlike that envisioned for the Nocturnal
Council in Plato’s Laws.56 In Cohens v. Virginia (1821) Marshall argued
that the “American people, in the conventions of their respective states,
adopted the present constitution.” The Constitution thus is expressed
in “the authoritative language of the American People.”57 The “mainte-
nance” of the “principles established in the constitution … in their
purity, is certainly among the great duties of the government. One of
the instruments by which this duty may be peaceably performed, is
the judicial department. It is authorized to decide all cases of every
description, arising under the constitution or laws of the United
States.”58 Significantly, Marshall does not qualify the judicial
department’s role in maintaining the principles of the Constitution by
limiting jurisdiction to cases of a “judiciary nature.”

Marshall was not hesitant to draw arguments “from the nature of
government, and from the general spirit of the Constitution,”59 al-
though he insisted that the spirit of the Constitution must be drawn
from the words of the Constitution itself. “[A]lthough the spirit of an
instrument, especially of a constitution, is to be respected not less
than its letter,” Marshall contended, “yet the spirit is to be collected
chiefly from its words. It would be dangerous in the extreme to infer
from extrinsic circumstances, that a case for which the words of an
instrument expressly provide, shall be exempted from its operation.”60

The spirit of the Constitution as Marshall knew—and as Abraham
Lincoln was later to argue—was derived from the “original will” of the
people expressed in the social compact principles of the Declaration
of Independence and embodied in the language of the Constitution.
The words of the Constitution can only be understood and construed
as expressions of those principles. Lincoln spoke of the “philosophi-
cal cause” of the founding, and in a much cited passage Lincoln said
the principles of the Declaration were words “fitly spoken” which have
“proved an ‘apple of gold’ to us. The Union and the Constitution, are
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the picture of silver, subsequently framed around it. The picture was
made, not to conceal, or destroy the apple; but to adorn, and preserve it.
The picture was made for the apple—not the apple for the picture.”61

Thus, in Lincoln’s view—and I say Marshall’s as well—the Constitu-
tion was meant to preserve the principles of the Declaration; those
principles are thus the authoritative guide to the construction of the
language of the Constitution.

“This original and supreme will,” Marshall cogently argued in
Marbury, “organizes the government, and assigns to different depart-
ments their respective powers. It may either stop here, or establish
certain limits not to be transcended by those departments.”62 What
seems therefore to be intrinsic to government derived from the exercise
of “original will” is the separation of powers. As Madison had fa-
mously remarked in Federalist No. 47, “[t]he accumulation of all pow-
ers, legislative, executive, and judiciary, in the same hands, whether
of one, a few, or many, and whether hereditary, self-appointed, or
elective, may justly be pronounced the very definition of tyranny” (No.
47 at 301). For all of his vaunted argument about representative gov-
ernment in Federalist No. 10, Madison knew that the principle of rep-
resentation was not enough to secure constitutional government.
“[W]hile a dependence on the people is, no doubt, the primary control
on government,” Madison cautioned, “experience has taught man-
kind the necessity of auxiliary precautions” (No. 51, at 322).

But the separation of powers was not just an “essential precau-
tion” against tyrannical government; it was also the key to “good gov-
ernment.” The functional specialization of the branches would situ-
ate each branch so that each part would do its work well. The multi-
membered legislature, representing diverse interests, would be suit-
able for deliberation; the single executive for execution; and the inde-
pendent supreme court for judgment. The key, according to Madison,
was the independence of the branches. In remarks at the Constitu-
tional Convention, Madison argued that “if it be a fundamental prin-
ciple of free Govt. that the Legislative, Executive & Judiciary powers
should be separately exercised; it is equally so that they be indepen-
dently exercised.”63 Indeed, the Declaration lists as one of its griev-
ances against the King that “he has made Judges dependent on his
Will alone, for the tenure of their offices, and the amount and pay-
ment of their salaries.” This grievance is offered as one of the elements

Marbury v. Madison



182

of the accumulated evidence that “evinces a design to reduce [the
people] under absolute Despotism.”

For Madison, the key to maintaining a separation of powers in
practice was checks and balances—giving each department a mecha-
nism of self-defense against the encroachments of coordinate branches.
A complete separation of powers would be effective only in a mixed
regime where the different powers of government could be distributed
to the different classes in society. There the different branches of gov-
ernment would serve as a check on one another because they would
reflect on the level of government the natural class antagonisms that
existed in society. But in a regime where all power is derived either
directly or indirectly from the people, some substitute for the mixed
regime principle had to be found. That substitute was checks and
balances, the principal means devised to republicanize the separation
of powers.64 But in this scheme, the Supreme Court appears not to
have been apportioned any defensive weapons beyond “permanency
in office.” Judicial review, however, seems to have been widely re-
garded as an intrinsic part of constitutional government understood
as limited government. Hamilton argued that “this doctrine is not de-
ducible from any circumstance peculiar to the plan of convention, but
from the general theory of a limited Constitution” (No. 81, at 482).
There can be little doubt that this was also a part of Marshall’s under-
standing when he referred to “principles long and well established.”

THE DEFENSE OF JUDICIAL POWER: FEDERALIST NO. 78

Hamilton argued in Federalist No. 78 that “the judiciary from the na-
ture of its functions, will always be the least dangerous to the political
rights of the Constitution” because it has “neither FORCE nor WILL
but merely judgment; and must ultimately depend upon the aid of the
executive arm even for the efficacy of its judgments” (No. 78, at 465).
Indeed, “the natural feebleness of the judiciary” places it “in con-
tinual jeopardy of being overpowered, awed, or influenced by its co-
ordinate branches” (No. 78, at 466). Some method of fortifying the
judiciary must therefore be devised because “[t]he complete indepen-
dence of the courts of justice is peculiarly essential in a limited
Constitution” (No. 78, at 466). The “courts of justice are to be consid-
ered as the bulwarks of a limited Constitution against legislative
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encroachments” and “the permanent tenure of judicial offices” will
“contribute … to that independent spirit in the judges which must be
essential to the faithful performance of so arduous a duty” (No. 78,
469). In short, a “permanency in office” will be “an indispensable
ingredient” to the “firmness and independence” of the judiciary (No.
78, at 466).

But while permanent tenure is a necessary condition of indepen-
dence, it doesn’t appear to be a sufficient condition. A “limited Con-
stitution” Hamilton remarks, is “one which contains certain specified
exceptions to the legislative authority” (No. 78, at 466). He mentions
only two examples, bills of attainder and ex post facto laws, remark-
ing that “[l]imitations of this kind can be preserved in practice no
other way than through the medium of courts of justice, whose duty it
must be to declare all acts contrary to the manifest tenor of the Con-
stitution void. Without this, all the reservations of particular rights or
privileges would amount to nothing” (No. 78, at 466). If it might be
argued that “the legislative body are themselves the constitutional
judges of their own powers and that the construction they put upon
them is conclusive upon the other departments it may be answered
that this cannot be the natural presumption where it is not to be col-
lected from any particular provisions in the Constitution” (No. 78, at
467). Such a presumption would allow the legislature to judge in its
own cause, enabling “the representatives of the people to substitute
their will to that of their constituents.” Rather, “[i]t is far more rational
to suppose that the courts were designed to be an intermediate body
between the people and the legislature in order, among other things,
to keep the latter within the limits assigned to their authority” (No.
78, at 467).

 In the separation of powers, “the interpretation of the laws is the
proper and peculiar province of the courts.” The Constitution is “fun-
damental law” and must be so “regarded by the judges” (No. 78, at
467). It belongs to the judiciary, therefore, to ascertain the meaning of
the fundamental law as well as those legislative acts authorized by
the fundamental law, and “[i]f there should be an irreconcilable vari-
ance between the two, that which has the superior obligation and
validity ought, of course, to be preferred; or, in other words, the
Constitution ought to be preferred to the statute, the intention of the
people to the intention of their agents” (No. 78, at 467).
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Hamilton was quick to add that the duty to interpret the law did
not imply a superiority of the judiciary over the legislative branch, but
rather “only supposes that the power of the people is superior to both,
and that where the will of the legislature, declared in its statutes, stands
in opposition to that of the people, declared in the Constitution, the
judges ought to be governed by the latter rather than the former. They
ought to regulate their decisions by the fundamental laws rather than
by those which are not fundamental” (No. 78, at 468). Thus, the dis-
tinction between “fundamental laws,” the product of what Marshall
described as the “original and supreme will,” and ordinary acts of
legislation, the product of an inferior and subordinate will, is funda-
mental to any notion of limited government. If the “courts of justice
are to be considered as the bulwarks of a limited Constitution against
legislative encroachments,” the distinction between fundamental law
and non-fundamental law must serve as the first principle of all its
activities.

The possibility of a judicial encroachment upon legislative power,
Hamilton says, is “in reality a phantom” (No. 81, at 484). This conclu-
sion is supported by reflections on the “general nature of the judicial
power,” “the objects to which it relates,” “the manner in which it is
exercised,” a proper understanding of the “comparative weakness” of
the judicial branch and the recognition of “its total incapacity to sup-
port its usurpations by force” (No. 81, at 485). Besides, Hamilton avers,
the “important constitutional check” of impeachment is “alone a com-
plete security” against judicial usurpations (No. 81, at 485).

The judiciary’s role in serving as a check on the legislative branch
was described by Hamilton as defending the “political rights of the
Constitution” (No. 78, at 465, 470-1; No. 73, at 443, 445). Hamilton
seems to have distinguished the “political rights of the Constitution”
from “the rights of individuals.” As he pointedly remarked, the “inde-
pendence of the judges is equally requisite to guard the Constitution
and the rights of individuals … ” (No. 78, at 469 [emphasis added]).
And here Hamilton makes a curious allusion to the Declaration of
Independence, remarking that “I trust the friends of the proposed Con-
stitution will never concur with its enemies in questioning that funda-
mental principle of republican government which admits the right of
the people to alter or abolish the established Constitution whenever
they find it inconsistent with their happiness” (No. 78, at 469). This is
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a reminder that the most fundamental right of the people is the right
of revolution and that the right of revolution is ultimately the right
which guarantees all other rights. The judiciary should always be
animated by the idea that its role in the vindication of “the rights of
individuals” is to stand as “an intermediate body between the people
and the legislature.” The judiciary is to protect the “original will” of
the people against any subsequent and subordinate will.

The greatest problem, as Hamilton gravely notes, is majority fac-
tion. Here the courts are to play a crucial role in preventing majority
factions from denying rights of individuals and minorities. Madison
had argued in Federalist No.10 that the prospects of republican gov-
ernment depended on finding a cure for the disease of majority fac-
tion. Republican governments, of course, have a natural and general
tendency to faction, but while minority factions are compatible with
republican government, majority faction is utterly incompatible with
the existence of the “public good and private rights” (No. 10 at 80).
Madison argued that the primary cure for the disease of majority fac-
tion was a governmental structure that would produce constitutional
majorities as opposed to mere numerical majorities. In short, the
problem was to find some method of insuring that the majority ruled
in the interest of the whole of society rather than merely in the inter-
est of a part. A diverse regime inculcating a multiplicity of interests
would be the primary solution. Majorities would rule, but no majority
would be animated by a single interest or passion. The competition
between the various and interfering interests in society would insure
that no majority would develop a sense of its own self interest as a
majority. Such majorities—coalitions of various minority interests—
would have little interest in invading the rights of minorities or of
individuals. But as we have already seen, Madison believed that some
“auxiliary precautions” were also necessary. It was left to Hamilton to
argue that the courts would play a crucial role in minimizing the ef-
fects of majority faction not only on the “rights of the Constitution”
but on the “rights of individuals” as well. The only alternative to judi-
cial statesmanship, Hamilton seems to suggest, is resort to the right
of revolution where the people resume, to use Marshall’s phrase, their
“original and supreme will.”

Marshall was clear that in cases properly before it, the Court had
a constitutional duty to decide. The Constitution, Marshall notes, “does
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not extend the judicial power to every violation of the constitution
which may possibly take place, but to ‘a case in law or equity’, in
which a right, under such law, is asserted in a court of justice. If the
question cannot be brought into a court, then there is no case in law
or equity, and no jurisdiction is given by the words” of Article III. But
where jurisdiction does exist, the Court is obligated to render a deci-
sion. “It is most true,” Marshall concedes,

that this court will not take jurisdiction if it should not; but it is
equally true, that it must take jurisdiction if it should. The judi-
ciary cannot, as the legislature may, avoid a measure because it
approaches the confines of the constitution. We cannot pass it
by because it is doubtful. With whatever doubts, with whatever
difficulties, a case may be attended, we must decide it if it be
brought before us. We have no more right to decline the exercise
of jurisdiction which is given, than to usurp that which is not
given. The one or the other would be treason to the constitution.65

Here it is clear that the court’s guardianship of the Constitution is
limited to justiciable cases—this is a separation of powers require-
ment. But as the holding and the argument of Cohens indicates, the
Court will approach the issue of justiciability with great latitude.

We should remind ourselves here of the dual function that Hamilton
assigned to the judiciary—to protect the “rights of the Constitution”
as well as “the rights of individuals.” It is not clear from Hamilton’s
analysis whether these two different functions give rise to two differ-
ent conceptions of judicial power or whether the vindication of the
“rights of individuals” is at one and the same time the vindication of
the “rights of the constitution.” The charge that courts are “to be con-
sidered as the bulwarks of a limited Constitution against legislative
encroachments” is, however, an extensive one and seems to extend
beyond the “rights of individuals.”

THE SOLE PROVINCE OF THE JUDICIARY

Marshall seems to have believed—at least as a preliminary matter—
that “[t]he province of the court is, solely, to decide on the rights of
individuals.”66 Madison expressed the same view when he introduced
legislation to create a bill of rights in the first Congress on June 8,
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1789. Madison distinguished “positive rights”—“those that result from
the nature of the compact”—from natural rights which he described
as “any one of the pre-existent rights of nature.”67 Positive rights in
the Constitution are derived from natural rights, but they are positive
rights to the extent that they depend on the social compact—the Con-
stitution—for their existence. Trial by jury, Madison notes, is a posi-
tive right rather than a natural right. Yet it is “as essential to secure
the liberty of the people as any one of the rights of nature.” Rights,
both natural and positive, when they are “incorporated in the Consti-
tution” will be the special province, Madison argues, of the courts.
“Independent tribunals of justice,” he explained, “will consider them-
selves in a peculiar manner the guardians of those rights; they will be
an impenetrable bulwark against every assumption of power in the
legislative or executive. They will be naturally led to resist every en-
croachment upon the rights expressly stipulated for in the constitu-
tion by the declaration of rights.”68 Madison’s position here seems to
comport fully with both Hamilton’s and Marshall’s understanding of the
role of the judiciary in the protection of individual rights.

As opposed to questions of individual rights, Marshall argued,
“[q]uestions in their nature political, or which are, by the constitution
and laws, submitted to the executive, can never be made in this court.”69

Thus the Court seemingly eschews jurisdiction wherever discretion is
a proper part of the exercise of constitutional power. Many constitu-
tional duties require the exercise of political discretion and the Court
will only review the exercise of constitutional duties, not the discre-
tion attached to it, as long as the exercise of discretion itself doesn’t
violate the rights of individuals. William Nelson argues that Marshall’s
“creative act” in the Marbury decision was “the distinction between
law and politics” and that this distinction became “the foundation of
Marshall’s constitutional jurisprudence.”70 But it is clear from
Marshall’s careful language that the determination of which ques-
tions are “in their nature political” and those “which are, by the con-
stitution and laws” is to be made by the judiciary. As one perceptive
commentator notes: “While the courts might not meddle in the politi-
cal sphere, they alone determine how far the forbidden sphere ex-
tends. By their authority to interpret the Constitution and laws they
can limit law-maker and law-executor alike. The national courts thus
not only judge under the laws but magisterially preside over them.”71
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What appears at first glance, then, to be a statement disclaiming
“all pretensions” to “jurisdiction” where political questions are in-
volved, actually extends the jurisdiction of the courts by asserting the
pretension of authority to define what is merely political and discre-
tionary and what is required by the Constitution and law. Besides
other considerations, Marshall must surely have regarded the Consti-
tution itself as “political” in the most decisive respect as the product
of “reflection and choice” (No. 1, at 33). In short, Marshall certainly
knew that the debate over ratification involved regime questions. There
can be little doubt that Marshall believed that the defense of the Con-
stitution demanded the partisanship of republican principles. Marshall
wrote with similar studied ambiguity some sixteen years later in
McCulloch v. Maryland: “Should Congress,” he speculated, “in the ex-
ecution of its powers, adopt measures which are prohibited by the
constitution; or should Congress, under the pretext of executing its
powers, pass laws for the accomplishment of objects not entrusted to
the government, it would become the painful duty of this tribunal,
should a case requiring such a decision come before it, to say that
such an act was not the law of the land.”72 Marshall here doesn’t limit
the “painful duty” to cases of a “judiciary nature.” This statement
reads as a comprehensive duty on the part of the courts to exercise
general supervision over matters involving the constitutional separa-
tion of powers.

It is not reasonable from a constitutional perspective to allow the
means to defeat the end, so even though Marshall seems to insulate
political discretion from review, the exercise of discretion cannot be
considered an end in itself. It must pursue constitutional purposes
and be free from any implication that individual rights are being vio-
lated. Since executive discretion was properly and completely exer-
cised, Marbury had acquired a vested right to his commission. And
the very notion of the rule of law—indeed the core of constitutional
government itself—demands that whenever government or the law
has created an injury it must also afford a remedy. As Marshall noted,

[t]he very essence of civil liberty certainly consists in the right of
every individual to claim the protection of the laws, whenever he
receives an injury. One of the first duties of government is to
afford that protection …
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The government of the United States has been emphatically
termed a government of laws, and not of men. It will certainly
cease to deserve this high appellation, if the laws furnish no rem-
edy for the violation of a vested legal right.73

The proper remedy by legal usage and law was clearly a writ of man-
damus ordering the Secretary of State to perform his non-discretion-
ary duty to deliver the commission to Marbury.

THE CONSTRUCTION OF ARTICLE III

Marshall, of course, held that Section 13 of the Judiciary Act of 1789
which purported to authorize the Court to issue such a mandamus
was unconstitutional and therefore void. It was unconstitutional
because it attempted to add to the Court’s original jurisdiction by an
ordinary act of legislation. The list of original powers in the Constitu-
tion, Marshall reasoned, must be read as an exclusive list. Congress’
power to make “exceptions” applied only to appellate and not to original
jurisdiction. Confronted with such a conflict between fundamental law
and ordinary law, the Court was obliged to adhere to the Constitution
and ignore the law. As Marshall noted, in one of the most cited pas-
sages of the opinion, “[i]t is emphatically the province and duty of the
judicial department to say what the law is. Those who apply the rule
to particular cases, must of necessity expound and interpret that rule.”74

In the event of a conflict between the fundamental law of the Consti-
tution and an act of legislation, the Court must, of course, choose the
fundamental law. “Between these alternatives,” Marshall argued, “there
is no middle ground. The constitution is either a superior paramount
law, unchangeable by ordinary means, or it is on a level with ordinary
legislative acts, and, like other acts, is alterable when the legislature
shall please to alter it.”75 If the Constitution is “superior paramount
law,” then “a legislative act contrary to the constitution is not law; if
the latter … be true, then written constitutions are absurd attempts,
on the part of the people, to limit a power in its own nature illimit-
able.” The “theory” of limited government presupposes as a funda-
mental principle of a written constitution that “an act of the legislature,
repugnant to the constitution, is void.” And in determining whether
an ordinary act of legislation is “repugnant,” judges “in some cases”
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must look into and interpret the Constitution, but presumably only to
the extent necessary to decide the particular “case or controversy”
before the Court. Thus, the duty of the judiciary to “say what the law
is” also includes the duty to say what the Constitution as “fundamen-
tal law” is. No doubt the same principles of interpretation apply even
though the superiority of the Constitution as “fundamental law” makes
it a different kind of law. The principles of interpretation are the prin-
ciples of reason—whether derived from common law principles or
principles of natural right—and those principles must take into ac-
count the fundamental distinction between superior and inferior law.

Several commentators maintain that Marshall deliberately mis-
construed the Constitution in order to enhance judicial power. The
distinction between original and appellate jurisdiction, it is argued, is
merely preliminary and “Congress may except certain cases other-
wise subject only to the Court’s appellate jurisdiction by adding them
to the Court’s original jurisdiction, which, it might be added, is precisely
what Congress did in Section 13 of the Judiciary Act.”76 But if the
“exceptions clause” authorizes Congress to make original what was
in the Constitution merely appellate, then it would, in Marshall’s terms,
also authorize the Congress, by a parity of reasoning, to make what
was original to the Court only appellate.

Evidence of the fact that the “distribution of jurisdiction” is merely
provisional is said to be provided by the language of the Constitution
itself—it is general and “it contains no negative or restrictive words.”
Thus counsel for Madison argued that there is no logical necessity to
read the positive words assigning original jurisdiction as having a
restrictive or exclusive force. The principle of interpretation that the
inclusion of one thing is necessarily the exclusion of the other has
no application here. The absence of any particular exclusion, it is
purported, will support the interpretation that the list is provi-
sional and can be expanded under the aegis of the exceptions
clause.

But, as Marshall countered, “[a]ffirmative words are often, in their
operation, negative of other objects than those affirmed; and in this
case, a negative or exclusive sense must be given to them, or they
have no operation at all.”77 Marshall’s conclusion seems to be irre-
sistible: “If congress remains at liberty to give this court appellate
jurisdiction, where the constitution has declared their jurisdiction shall
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be original; and original jurisdiction where the constitution has
declared it shall be appellate; the distribution of jurisdiction, made in
the constitution, is form without substance.”78 “Form without sub-
stance,” of course, is incompatible with the idea of a written constitu-
tion, because “[i]t cannot be presumed that any clause in the consti-
tution is intended to be without effect.”79 Rendering some provision
“without effect” is tantamount to an amendment of the Constitution
by interpretation alone.

Thus, while Marbury has a vested right to his commission, the
Supreme Court cannot afford him a remedy because Section 13 of the
Judiciary Act authorizing the Court to issue writs of mandamus is
unconstitutional. Since in its nature the power of mandamus is an
original, not an appellate power, Section 13 is unconstitutional as an
attempt to amend the Constitution by an ordinary act of legislation.
The Supreme Court need only refuse to act in order to enforce its
opinion here. Section 13 applied only to the judiciary and the Court’s
refusal to exercise power under that section is sufficient to enforce its
decision. And, although the case arose in the context of individual
rights, it was not resolved on that basis since the Court ruled it had no
means under the Constitution to compel the vindication of Marbury’s
legal right. The legislative attempt to add writs of mandamus to the
arsenal of the Court’s original powers was, in some sense, an attempt
at aggrandizement—the increase of legislative power at the expense
of the Constitution’s express command to the contrary. Thus, one could
argue that the Court did serve as a “bulwark” against legislative en-
croachment but it failed in its attempt to secure the rights of Marbury,
because it was necessary to purchase the first achievement at the
expense of the second.

JUDICIAL STATESMANSHIP

Many commentators have noted that Marshall could have avoided
ruling on the constitutional issue by declaring that the Supreme Court
had no jurisdiction to decide the case. But I think it is too obvious for
argument that Marshall went out of his way, not so much to assert the
power of judicial review, but to give the nation an authoritative dis-
course on the fundamental principles of the Constitution. In the wake
of the election of 1800 and the attacks on the judiciary that followed
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in its train, this was a necessary act of judicial statesmanship. Indeed,
Marshall’s conception of judicial statesmanship was to provide, on
appropriate and propitious occasions, a powerful and authoritative
explication or exegesis of fundamental constitutional principles.
Marshall at least on one occasion referred to the Constitution as a
“sacred instrument,”80 and he seemed to have conceived of judicial
statesmanship as providing authoritative commentary on the funda-
mental—and even sacred—law of the nation.81 Creating reverence for
the fundamental law was Marshall’s most powerful contribution to
making the Constitution an instrument “framed for ages to come, and
… designed to approach immortality as nearly as human institutions
can approach it.”82 The “framers must be unwise statesmen indeed,”
Marshall continues, “if they have not provided [the Constitution], as
far as its nature will permit, with the means of self-preservation from
the perils it may be destined to encounter.”83 It is in the explication
and defense of the fundamental law that Marshall lodged the “mea-
sure of self-preservation” in the Supreme Court.

Any attempt, of course, to issue a mandamus in the vindication of
Marbury’s claim would have ended in failure, since as we have seen
the judiciary “must ultimately depend upon the aid of the executive
arm even for the efficacy of its judgments” (No. 78, at 465). Marbury is
an example of the Court’s power to make a final determination about
the meaning of the Constitution because the statute in question was
addressed to the Court. The Court merely had to refrain from acting to
make its decision—and its interpretation of the Constitution—final. In
other cases, where the cooperation of the legislative and executive
branch is required, the Court’s construction of the Constitution would
not have the same air of finality.

The executive and legislative branches equally have the power
and responsibility of constitutional construction. Congress, presum-
ably, would not pass a law that it believed was unconstitutional, nor
would the president sign a bill that he deemed unconstitutional. Courts
also make judgments about the constitutionality of laws that come
before them in the context of particular cases or controversies. Judges,
of course, are bound by their constitutional oaths no less than presi-
dents and members of Congress and are duty-bound not to apply
laws they deem to be unconstitutional. But are the decisions of judges
final? Does the judiciary because of its “peculiar province” to say what
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the law is occupy a superior position with respect to the determina-
tion of constitutionality?

Whenever the Court declares a law unconstitutional it does so in
the context of the vindication of particular constitutional rights. If, as
Marshall noted, “[t]he province of the court is, solely, to decide on the
rights of individuals” and the Constitution imposes a case-or-contro-
versy rule on the Court’s jurisdiction, then power to “open the Consti-
tution” is limited to the resolution of particular cases. And, as Marshall
argued, the Court can open the Constitution only as far as necessary
to vindicate individual rights. The vindication of individual rights will
usually mean that any legislation which is void because it is judged to
be unconstitutional will bring dismissal of the case against the indi-
vidual. It is a necessary inference, however, that all those similarly
situated will receive the same judgments. But the Court’s decision in
the context of a particular case will be binding only on the parties.
Does the Court’s decision in a particular case control the legislative
and executive branches as well? Marbury’s emphasis on the rights of
individuals seems to indicate that the decision would be binding on
the other branches to the extent that the Court has the last decision, if
not the final decision. In a case of dispute between the branches, each
acting on its own interpretation of the Constitution, the only possible
resolution would be a political one—unless the dispute was severe
enough to warrant impeachment of the judges. If the executive con-
tinued to enforce the law, and even if Congress cooperated in the
enforcement of the law in contravention of the Supreme Court’s rul-
ing, the issue would ultimately be decided in elections as the issue
would be appealed to the people for ultimate resolution.

ABRAHAM LINCOLN AND JUDICIAL POWER

This appears to be what Abraham Lincoln had in mind when he re-
marked in his First Inaugural, March 4, 1861 that

I do not forget the position assumed by some, that constitutional
questions are to be decided by the Supreme Court; nor do I deny
that such decisions must be binding in any case, upon the par-
ties to a suit, as to the object of that suit, while they are also
entitled to very high respect and consideration, in all parallel
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cases, by all other departments of the government. And while it
is obviously possible that such decision may be erroneous in any
given case, still the evil effect following it, being limited to that
particular case, with the chance that it may be over-ruled, and
never become a precedent for other cases, can better be borne
than could the evils of a different practice. At the same time the
candid citizen must confess that if the policy of the government,
upon vital questions, affecting the whole people, is to be irrevo-
cably fixed by decisions of the Supreme Court, the instant they
are made, in ordinary litigation between parties, in personal ac-
tions, the people will have ceased, to be their own rulers, having,
to that extent, practically resigned their government, into the
hands of that eminent tribunal.84

Four years earlier Lincoln had said, in explicit reference to the Dred
Scott decision, that the Supreme Court’s

decisions on Constitutional questions, when fully settled, should
control, not only the particular cases decided, but the general
policy of the country, subject to be disturbed only by amend-
ments of the Constitution.… More than this would be revolution.
But we think the Dred Scott decision is erroneous. We know the
court that made it, has often over-ruled its own decisions, and
we shall do what we can to have it to over-rule this.…

If this important decision had been made by the unanimous con-
currence of the judges, and without any apparent partisan bias
and in accordance with legal public expectation, and with the
steady practice of the departments throughout our history, and
had been in no part, based on assumed historical facts which are
not really true; or, if wanting in some of these, it had been before
the court more than once, and had there been affirmed and re-
affirmed through a course of years, it then might be, perhaps
would be, factious, nay, even revolutionary, to not acquiesce in it
as a precedent.

But when we … find it wanting in all these claims to the public
confidence, it is not resistance, it is not factious, it is not even
disrespectful, to treat it as not having yet quite established a settled
doctrine for the country.85
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Lincoln’s view of the judicial power here is fully consistent with
Marbury’s insistence that the province of the Court is solely to decide
individual rights. Lincoln, however, seems never to have questioned
the fact that the Dred Scott case was properly before the Court.

Unlike the Marbury decision, however, the Dred Scott ruling sparked
a political firestorm. Marbury, although couched in general terms, was
a narrow decision invalidating an attempt on the part of Congress to
increase the judicial power of the Supreme Court. Dred Scott, on the
other hand, was nothing less than “a summons to the Republicans to
disband.”86 The Republican Party was organized almost exclusively
around opposition to the extension of slavery to the territories and the
restoration of the Missouri Compromise slavery restrictions. As Harry
Jaffa points out:

The election of 1856 had revealed that the Democratic party was
now a minority party in the nation as far as the presidential vote
was concerned. The Whig and Know-Nothing parties were break-
ing up rapidly, and it was highly probable that the Republican
party would become the majority party in the not very distant
future.… The elections of 1856 carried the clear portent of an
impending realignment of political strength in the nation, such
as had not happened since 1800.87

The equivalent analogy for Marbury v. Madison, Jaffa argues, would be
the declaration by the Marshall Court that “the repeal of the Judiciary
Act of 1801 by Jefferson’s party had been unconstitutional.”88 The Dred
Scott decision branded the Republicans as the party of revolution against
the Constitution. In many respects, Chief Justice Roger Taney’s opin-
ion in Dred Scott reads as an extended criticism of the Republican
Party platform of 1856, and it was the Court’s foray into politics that
was the focus of Lincoln’s opposition.89

Lincoln, of course, opposed the Dred Scott decision from the mo-
ment it was announced. In the first of many such accusations, Stephen
A. Douglas, Lincoln’s arch-nemesis, accused him of waging a “cru-
sade against the Supreme court of the United States on account of the
Dred Scott decision.”90 In the third Lincoln-Douglas debate, Douglas
argued, in language suggestive of the decision in Cooper v. Aaron, that
“[i]t is the fundamental principle of the judiciary that its decisions are
final. It is created for that purpose, so that when you cannot agree
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among yourselves on a disputed point you appeal to the judicial tri-
bunal which steps in and decides for you, and that decision is then
binding on every good citizen. It is the law of the land just as much
with Mr. Lincoln against it as for it.”91 Lincoln gave an extended reply
in the sixth debate: “We oppose the Dred Scott decision in a certain
way,” Lincoln stated. “We do not propose that when Dred Scott has
been decided to be a slave by the court, we, as a mob, will decide him
to be free. We do not propose that, when any other one, or one thou-
sand, shall be decided by that court to be slaves, we will in any violent
way disturb the rights of property thus settled, but we nevertheless do
oppose that decision as a political rule, which shall be binding on the
voter, to vote for nobody who thinks it wrong, which shall be binding
on the members of Congress or the President to favor no measure that
does not actually concur with the principles of that decision … We
propose so resisting it as to have it reversed if we can, and a new
judicial rule established upon this subject.”92 Lincoln was thus mind-
ful of the fact that “[j]udicial opinions are merely explanations of the
judge’s reasons, and are no more ‘the law’ than the statement a presi-
dent may issue when he signs a bill. Only the judgment is the legally
operative act. The opinion is not itself a legally operative act, though
it is significant because it helps predict how the court will rule in later
cases. Consequently, though the court’s judgment may bind other
branches, its opinion is no more binding than a press release.”93

Thus Lincoln’s opposition was to the decision “as a political rule,”
to be overturned, if possible, by political means. In Lincoln’s view, the
decision was factually wrong, the product of a split court and derived
from no precedent. It was thus politically vulnerable and Lincoln made
a political issue of Dred Scott, eventually skewering Douglas on the
contradiction between his advocacy of popular sovereignty—the right
of local majorities to vote slavery “up or down”—and the Court’s pro-
hibition against voting slavery down because it deprived a slaveowner’s
right to property.

Lincoln was convinced that approval of the decision in the elec-
tion of 1860 would lead to a “second Dred Scott decision” which would
legalize slavery in every state as well.94 Lincoln’s logic was uncontest-
able: Dred Scott held that “the right of property in a slave is distinctly
and expressly affirmed in the Constitution.” Under Article VI of the
Constitution, “the Judges of every State shall be bound by it, any law
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or Constitution of any State to the contrary notwithstanding.” “There-
fore,” Lincoln concluded, “nothing in the Constitution or laws of any
State can destroy the right of property in a slave.”95 Lincoln may or
may not have known of the California Supreme Court case decided in
January 1858 that made precisely this argument in upholding a
slaveowner’s right to take his slave to a free state.96 In Ex Parte Archy,
Justice Peter H. Burnett, citing Dred Scott, noted that “[i]t must be con-
cluded that where slavery exists, the right of property of the master in
the slave must follow as a necessary incident. The right of property is
recognized by the Constitution of the United States. The right of prop-
erty, having been recognized by the supreme law of the law, certain
logical results must follow this recognition.” Those “logical results”
dictated that slave property must be protected as much as any other
form of property and that “[n]o distinction can be made … between
the different descriptions of private property.” Thus, despite the fact
that the California Constitution prohibited slavery, “in virtue of the
paramount sovereignty of the United States, the citizens of each State
have the right to pass through the other States, with any property
whatever.”97

Lincoln certainly knew, however, of a case, making its way to the
Supreme Court from New York that presented the same issue.98 Refer-
ence to Lemmon v. The People, decided by the New York Court of Ap-
peals in March 1860, was made in the printed version of the “Cooper
Union Speech.” Although the speech was delivered before the deci-
sion was handed down, a note in the pamphlet reproducing the
speech—a publication that Lincoln supervised—referred to the case.
The New York Court of Appeals had held that a slave brought from
Virginia, even merely as a sojourner, was freed by a New York law
and that the privileges and immunities clause of the Federal Constitu-
tion could not be construed to give a citizen of another state “rights
superior to those of any citizen of New York.”99 Lincoln’s annotation
to the “Cooper Union Speech” accurately stated that “the State of
Virginia is now engaged in carrying this, the Lemmon case, to the
Supreme Court of the United States, hoping by a decision there, in
accordance with the intimations in the Dred Scott case, to overthrow
the Constitution of New York.”100

The logical necessity of a “second Dred Scott decision” was a
constant theme of Lincoln’s beginning with the “House Divided Speech”
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in June of 1858.101 His fears were not merely fanciful nor the product
of an over-active conspiratorial imagination. The nationalization of
slavery, of course, would have meant that the framers’ intentions with
regard to slavery—that freedom is the rule and slavery the exception
in the Constitution—would have been overthrown. Lincoln fought
mightily to return the issue of slavery to the position that the framers
had left it—toleration by necessity until it was politically possible to
exclude it entirely. The Constitution, Lincoln insisted, when under-
stood in the light of the principles of the Declaration, had put slavery
on the road to ultimate extinction.102

Lincoln’s principal quarrel with the Dred Scott decision was  Taney’s
egregiously mistaken view of the framers’ intent on the issue of sla-
very in the territories. Lincoln’s proof that the framers contemplated
congressional regulation of slavery in the territories was derived from
“contemporaneous construction” by the framers themselves. In his
“Cooper Union Speech” Lincoln noted that sixteen of the thirty-nine
members of the Constitutional Convention served in the first Congress
of the United States and all supported the passage of the Ordinance
which “forever prohibited” slavery in the Northwest Territory. Since,
as Lincoln noted, the bill “went through all its stages without a word
of opposition, and finally passed both branches without yeas and nays,”
this was “the equivalent to an unanimous passage.”103 These sixteen
framers were also present when the Fifth Amendment was passed.
The Dred Scott decision, of course, had held that the Missouri Com-
promise law—which used the same “forever prohibited” language of
the Northwest Ordinance—was unconstitutional because it deprived
a slaveowner of his property without due process of law in violation
of the Fifth Amendment. Thus, Taney concluded, “[t]he only power
conferred” on Congress by the Constitution “is the power coupled
with the duty of guarding and protecting the owner in his rights.”104

But if the same Congress that passed the Northwest Ordinance also
passed the Fifth Amendment it is impossible, Lincoln argued, to con-
clude that the two legislative acts contradict one another. Obviously
the Congress—including sixteen framers—believed that the two acts
were compatible and that regulation of slavery in the Northwest Ter-
ritory was not a violation of due process. Lincoln’s argument, it seems,
is a complete refutation of Taney’s decision in Dred Scott on the basis
of a superior understanding of original intent.105

EDWARD J. ERLER



199

For Lincoln, the Court’s decision in a particular case is not con-
clusive in all other cases, especially when the ruling of the Court is
disputed and where there have been no authoritative precedents. Po-
litical opposition—to be decided ultimately in elections—is the proper
remedy, Lincoln suggests, in those cases where the Court has over-
reached or has plainly made mistakes. Lincoln makes no reference to
the constitutional remedy that Hamilton thought conclusive, the power
of impeachment. Lincoln does, however, mention revolution and thus
reminds us that the ultimate political authority rests in the “original
and supreme” right of the people “to alter or abolish” government.
Jaffa has noted that for Jefferson—whom Lincoln said was “the most
distinguished politician of our history”106—“the right of revolution
would forever underlie the right of free elections and would supply a
compelling reason why governments ought to have such elections as
authentic expressions, not only of the people’s will, but also of those
rights that are the authority of the people’s will. That is to say, the
wholesome fear of the people by governments would also be a whole-
some fear informing the majority in its dealings with minorities.”107

This was Lincoln’s view as he expressed it in the First Inaugural. “A
majority, held in restraint by constitutional checks, and limitations,
and always changing easily, with deliberate changes of popular opin-
ions and sentiments, is the only true sovereign of a free people. Who-
ever rejects it, does, of necessity, fly to anarchy or to despotism.”108

“This country with its institutions,” Lincoln continued, “belongs to
the people who inhabit it. Whenever they shall grow weary of the
existing government, they can exercise their constitutional right of
amending it, or their revolutionary right to dismember, or overthrow
it.”109

Thus consent of the governed is not only the basis for the estab-
lishment of government, but is required for its operation as well. Elec-
tions provide the mechanism for periodic renewal of consent and the
opinion that informs that consent is the “real sovereign” in every con-
stitutional regime. Lincoln, as Jefferson before him, was always mind-
ful that constitutional rights ultimately depend upon the right of revo-
lution, a right which, as Marshall noted in Marbury, “seldom acts” but
is always reserved by the people. It is a right which must be exercised
with prudence, but it must never recede too far from the public con-
sciousness.
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Some have maintained that the Civil War itself was the second
battle in the Revolutionary War, a completion of the principles an-
nounced in 1776.110 Lincoln’s whole political career was an effort to
perpetuate the principles of the Declaration—the principles of social
compact—as the foundation of the Constitution. The Constitution was
fundamental law—“organic law” as Lincoln occasionally termed it—
because it was an expression of natural right principles embodied in
the Declaration, those principles that provided the implicit and explicit
referent points for Marshall in Marbury. Lincoln’s restoration of those
principles during the secession crisis, however, was only momentary.
Almost immediately after the Union forces proclaimed victory, the
forces of Continental thought—principally Hegel and Darwin—over-
whelmed the constitutional jurisprudence inspired by Lincoln and the
principles of the Declaration. The forces of Continental thought were
eventually concentrated in the Progressive movement, a movement
that aspired, more than anything else, to read the natural right and
natural law principles out of the founding and out of America’s con-
stitutional life.111

PROGRESSIVISM AND THE CONSTITUTION:
FUNDAMENTAL LAW AND ORGANIC WILL

In the universe of the Progressives, history—or progressive history—
had supplanted nature or natural right as the standard for morality
and politics. Carl Becker, along with Charles Beard the most talented
of the progressive historians, wrote in his seminal work The Declara-
tion of Independence, first published in 1922, that the naive faith of the
framers in universal principles derived from natural right or natural
law “could not survive the harsh realities of the modern world,”112

particularly after the “great discover[ies] of Darwin.”113 The
unquestioned premise of Becker’s thesis is that all thought is histori-
cally conditioned and limited to the historical circumstances that
produced it. All thought is merely the epiphenomena of historical forces.
Therefore “[t]o ask whether the natural rights philosophy of the Dec-
laration is true or false is essentially a meaningless question.”114 It is
“meaningless” because it ignores the historical insight that no thought
can be said to “transcend” its own historical epoch. Becker him-
self never seems to have considered the possibility that this insight
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was itself the product of his own historical epoch. Rather, he asserted
the truth of the insights of the historical school as true for all thought.
If all thought is “historical,” why not his own? Becker and the histori-
cal school seemed either unaware of this question or utterly untroubled
by it.

The Progressives took up the theme that the Constitution is pro-
cess without purpose—whatever purpose there is in the world is
assigned by evolutionary or progressive history, not framers of con-
stitutions. The explicit goal of Progressivism was to free the Constitu-
tion from its moorings in the founding, most particularly from what
were termed the “static” doctrines of the Declaration and its reliance
on natural right.

In Madison’s constitutional vision, the “reason … of the public”
was the foundation for the moral and political order; it was particu-
larly the foundation for limited government and the rule of law. For it
is “reason alone,” Madison argued, “that ought to control and regu-
late the government. The passions ought to be controlled and regu-
lated by the government” (No. 49, at 317). The Progressives sought to
elevate administration over government and thus replace limited gov-
ernment with the administrative state. The administrative state
grounded itself, not in the “reason of the public,” but in the “organic
will” of the community. Organic law—the Constitution—is thus trans-
formed into organic will. And, as everyone seems to realize, govern-
ment derived from “organic will” requires unlimited government since
there are no reasoned limits to what can be willed.

Woodrow Wilson, a leader of the Progressive movement, argued
that the views of the framers had been exposed by Darwinian thought
to be hopelessly outmoded—and dangerously naive. Darwin had made
it possible to replace the “static” universe that informed the politics of
the framers with one that viewed politics as a “living organism.” “Lib-
erty fixed in an unalterable law,” Wilson said, “would be no liberty at
all.”115 Wilson reserved particular animus for the constitutional sepa-
ration of powers because it divided the “organic will” of the nation.

[G]overnment is not a machine, but a living thing. It falls, not
under the theory of the universe, but under the theory of organic
life. It is accountable to Darwin.… No living thing can have its
organs offset against each other as checks, and live. On the
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contrary, its life is dependent upon their quick cooperation, their
ready response to the commands of instinct or intelligence, their
amicable community of purpose. Living political constitutions
must be Darwinian in structure and in practice.116

This Progressive critique of the founding finds its most powerful ex-
pression today in the rhetoric of the “living constitution,” which must
evolve and adapt to changing circumstances and especially to chang-
ing (and progressive) notions of morality.

The only principle of liberty that can be recognized within the
Darwinian universe is the freedom to change or progress; but it is a
change or progress that has no particular end or purpose. The Dar-
winian view makes it impossible to distinguish between liberty and
necessity. And it is the conflation of liberty and necessity that forms
the basis of the administrative state. It is necessity, not liberty and the
consequent centrality of moral choice, that is the motive force at the
core of the administrative state. Rights are no longer understood as
the irrefragable dictate of human nature—that “all men are created
equal”—but as simply “needs” or “values” competing for recognition
in the political marketplace.

In the arena of constitutional law, nothing epitomizes the Pro-
gressive world-view more than Justice Oliver Wendell Holmes’ dis-
senting opinion in Gitlow v. New York (1925). “If, in the long run,”
Holmes argued, “the beliefs expressed in proletarian dictatorship are
destined to be accepted by the dominant forces of the community, the
only meaning of free speech is that they should be given their chance
and have their way.”117 An eminent scholar has recently declared that
this statement, so often celebrated in the circles of ideological liberal-
ism, “may be the single most disgraceful sentence in our jurispru-
dence.”118 The reason this commentator regards the statement as “dis-
graceful” is because its author (and Justice Louis Brandeis who joined
the dissent) “seem to have forgotten that our system of government is
based on an original agreement (implemented by popular ratification)
to unite in accepting only a form of government specifically designed
to protect the inalienable rights of every citizen. Every system of gov-
ernment opposed to such an end is considered fundamentally illegiti-
mate and inherently antagonistic to our own.”119 Thus Holmes
would subordinate the “original and supreme will” of the people
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to a subsequent and inferior will, thereby undermining the very foun-
dation of the Constitution.120

Holmes seemed to argue that the people were free to use freedom
of speech and free elections to destroy freedom. Freedom of speech
was regarded by the framers, not as an end in itself, but as a means to
secure free government. Free government was the end for which free-
dom of speech existed. In Holmes’ analysis the means can be a mecha-
nism for destroying the ends. The Holmesean position that free speech
has no particular ends or purposes would be eminently sensible if the
Constitution had no ends or purposes. The framers certainly believed
that the Constitution was designed to protect liberty, not destroy it.
And they were not disillusioned about the difference between freedom
and slavery—freedom was not just another “fighting faith.” It would
be foolish to allow the indispensable means of preserving free govern-
ment, freedom of speech, to destroy the ends of free government. But
if ends disappear from the universe of constitutional discourse, it is
difficult—indeed impossible—to discriminate among the means.
Holmes, of course, did not believe that reason could determine moral
principles nor in any way settle the question between competing moral
claims. Moral principles were in Holmes’ language merely “fighting
faiths” competing for recognition in the public arena. The principles
of the American Constitution as understood by its framers are no less
a “fighting faith” than communism, fascism or wahhabism. “Fighting
faiths” merely depend upon acceptance or commitment. And it is the
strength of the commitment, not its intrinsic reasonableness, that de-
termines whether it is accepted by the “dominant forces” of the com-
munity. Thus, in Holmes’ view—the view that prevails in today’s con-
stitutional jurisprudence—all “fighting faiths” must be tolerated be-
cause reason cannot decide between them. Toleration seems there-
fore to be a value that transcends “fighting faiths.” But how, in a uni-
verse where there are only “fighting faiths,” does “toleration” find any
ground of exemption? Surely Holmes must have realized that the dic-
tatorship of the proletariat would have been the end of toleration. But
he seems not to have thought the issue through adequately—he merely
accepted the historicist premises of the movement of which he was,
wittingly or unwittingly, a part. Today, Holmes’ view is reflected in the
Supreme Court’s doctrine that “[u]nder the First Amendment there is
no such thing as a false idea.”121
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BROWN V. BOARD OF EDUCATION AND THE CONSTITUTION

If Holmes understood the Constitution as merely instituting a process
for decisionmaking that was indifferent to the decisions that were pro-
duced by the process, it was only a short step to reading the Constitu-
tion out of constitutional law entirely. That, I believe, was the work of
Brown v. Board of Education (1954). The holding in Brown was emi-
nently correct; any reasonable interpretation of the equal protection
clause would have concluded that racial classifications can play no
role in constitutional government simply because race is an acciden-
tal rather than an essential feature of human nature and the prin-
ciples that flow from human nature—those principles adumbrated in
the Declaration. There is abundant evidence that the framers of the
Fourteenth Amendment believed it to be a completion of the founding
in the sense that it finally brought the Constitution into formal har-
mony with the principles of the Declaration.122

William Nelson writes that “[i]n Brown, the Supreme Court re-
jected the narrow version of judicial review focusing on adherence to
precedent, framers’ intentions, and the Constitution’s text.” Nelson
also rightly notes that Brown was a pivotal case in the Court’s doctri-
nal move away from its main focus on the protection of individual
rights to the protection of the group rights of “discrete and insular
minorities.”123 The Supreme Court thus abandoned one of the primary
injunctions of Marbury that “[t]he province of the court is, solely, to
decide on the rights of individuals …” The Court’s new role as “virtual
representative” of “discrete and insular minorities” made forays into
the area of politics and policy far easier for the Court.124

Chief Justice Earl Warren’s opinion in Brown is utterly indefen-
sible. In one of the most curious arguments ever mounted in a Su-
preme Court opinion, Warren asserted that “we cannot turn the clock
back to 1868 when the [Fourteenth] Amendment was adopted.”125 The
reason is that the intentions of the framers of the Fourteenth Amend-
ment are “[a]t best … inconclusive.”126 “The most avid proponents of
the post-War Amendments,” Warren noted, “undoubtedly intended
them to remove all legal distinctions … Their opponents, just as cer-
tainly, were antagonistic to both the letter and the spirit of the Amend-
ments and wished them to have the most limited effect. What oth-
ers in Congress and the state legislatures had in mind cannot be
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determined with any degree of certainty.”127 Why the opponents of
the Fourteenth Amendment are included in the argument is some-
thing of a mystery—after all, they lost! To aver that there was opposi-
tion to the amendment and that this opposition renders the discovery
of intent doubtful defies logic. What is even more puzzling is the fact
that the Chief Justice admitted that the “most avid proponents”—pre-
sumably including those who drafted the amendment—“undoubtedly
intended” to remove all legal distinctions among American citizens.
Yet in the light of the undoubted intentions of the framers, Warren
casually rejects the reliability of such intentions and turns to the more
reliable evidence of modern psychology.128

Once it is assumed that the intentions of the framers can play no
role in the decision of the case, it becomes necessary to find some
other authoritative source as ground for the opinion. Warren found
this in the authority of modern social science, specifically modern
psychology. Modern psychology buttresses the idea that “separate is
inherently unequal” because the mere fact of separation “generates”
among school children “a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely
ever to be undone.”129 Thus, “[w]hatever may have been the extent of
psychological knowledge at the time of Plessy v. Ferguson, this find-
ing is amply supported by modern authority.”130 Plessy had held that
any “assumption that the enforced separation of the two races stamps
the colored race with a badge of inferiority is not by reason of any-
thing found in the act, but solely because the colored race chooses to
put that construction upon it.”131 The difference between the Brown
decision and Plessy was in the interpretation of the facts, not in the
principle of constitutional construction. Plessy had held that a “feeling
of inferiority” was not a fact of inferiority from the point of view of the
equal protection clause. Brown, on the basis of the findings of modern
psychology, held that a feeling of inferiority must now be regarded as
a “fact” of inferiority. But modern psychology can hardly provide the
stable ground for constitutionalism that is available in the Constitu-
tion itself. The tenets of modern psychology change—or “progress”—
frequently; the principles of the Constitution were designed, in
Marshall’s memorable phrase to be “permanent.”

In his dissenting opinion in Grutter v. Bollinger, Justice Clarence
Thomas complained about the fact that the majority opinion “relies
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heavily on social science evidence to justify” its decision on diversity.
Thomas cited credible studies that “heterogeneity actually impairs
learning among black students … and that black students experience
superior cognitive development at Historically Black Colleges.”132 Does
this new evidence require a new Supreme Court ruling resurrecting
the “separate but equal doctrine?”

The reliance on social science evidence makes it easy—indeed
necessary—to ignore the Constitution. Once the Constitution can be
safely ignored, then there is no reason not to adopt other constitu-
tions that might seem to be more attractive at the moment. References
to international law and international conventions—as well as inter-
national public opinion—are becoming more frequent in Supreme Court
decisions. In a recent speech to the American Constitution Society,
Justice Ruth Bader Ginsburg stated that “[o]ur island or lone ranger
mentality is beginning to change.” Justices, she said, “are becoming
more open to comparative and international law perspectives.”133 In-
deed, in her concurring opinion in Grutter v. Bollinger (2003), Ginsburg
cited the International Convention on the Elimination of All Forms of
Racial Discrimination in support of the decision to uphold an affirma-
tive action program at the University of Michigan law school.134 The
Court cited the opinion of “the world community” in Atkins v. Virginia,
holding that the execution of the mentally retarded violates the Eighth
Amendment’s restrictions against “cruel and unusual punishment,”135

and Justice David Souter—in a most incredible display of myopia—
even relied upon the Zimbabwe Supreme Court to buttress his opinion
that excessive delays in executing the death penalty amount to “cruel
and unusual punishment.”136 More importantly, Justice Anthony
Kennedy cited cases from the European Court of Human Rights as
evidence that homosexual sodomy “has been accepted as an integral
part of human freedom in many other countries.” Kennedy used this
evidence to conclude that “[t]here has been no showing that in this
country the governmental interest in circumscribing personal choice
is somehow more legitimate or urgent.”137 Justice Antonin Scalia in an
acerb dissent warned that “[t]he Court’s discussion of these foreign
views (ignoring, of course, the many countries that have retained crimi-
nal prohibitions on sodomy) is therefore meaningless dicta. Danger-
ous dicta, however, since ‘this Court … should not impose foreign
moods, fads, or fashions on Americans.’”138
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Scalia’s point about the danger of using foreign—even European—
precedents is well taken. It suffices only to recall Justice Taney’s opin-
ion in Dred Scott. Taney relied on the “public opinion … which pre-
vailed in the civilized and enlightened portions of the world at the
time the Declaration of Independence and … the Constitution of the
United States was framed and adopted” to buttress his argument that
no black of African descent could ever become a citizen of the United
States. “[T]he public history of every European nation,” Taney reports,
“displays … in a manner too plain to be mistaken” that blacks had
“been regarded as beings of an inferior order; and altogether unfit to
associate with the white race, either in social or political relations;
and so far inferior that they had no rights which the white man was
bound to respect; and that the Negro might justly and lawfully be
reduced to slavery for his benefit.” The “fixed and universal” opinion
“in the civilized portion of the white race” regarded blacks of African
descent as mere articles of “merchandise and traffic” to be “bought
and sold … whenever a profit could be made by it.”139 Reliance on
European opinion, rather than the language of the Declaration and
the Constitution interpreted according to the true intentions of the
framers, led Taney to the wholly erroneous conclusion that blacks of
African descent were not included in the Declaration’s injunction that
“all men are created equal” and therefore could never be citizens of
the United States. Lincoln’s refutation of Taney’s reasoning in the “Stan-
dard Maxim Speech” and the “Cooper Union Speech” is unassailable.
But Lincoln’s unassailable logic did not prevent civil war—and may
have precipitated it.

It would be bold (and perhaps hyperbolic) to argue that the in-
creased reliance on European opinion that seems to be making head-
way in the Supreme Court is the terminus ad quem of the Brown deci-
sion and the Progressive revolution it culminated. But the evidence
ineluctably points in that direction.
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