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from the editor’s desk

Debating the Debates
by Charles R. Kesler

Saturday night live, that reliable and now venerable source 
of political satire, took aim recently at the race for the Republi-
can presidential nomination. It announced its spoof as “Either the 

7th or 8th GOP Debate,” nicely capturing the ennui already setting in. 
With nine candidates on stage, a half dozen more debates to come, and 
the primaries still three or four months away, why do we tune in to the 
spectacle, which—with Rick Perry played not by Alec Baldwin but by 
the real governor of Texas—is bound to be both a comedic and dramatic 
disappointment?

American politics has had its share of great debates, but never at 
the presidential level. Our proudest forensic exchanges—Webster and 
Hayne, Lincoln and Douglas, the debate on the annexation of the Phil-
ippines, to name a few—have taken place in constitutional conventions, 
Senate races, on the House or Senate floor, on Bill Buckley’s Firing Line, 
almost anywhere but in a platform shared by two or more candidates 
for the presidency. 

For an office designed at least partly with George Washington in 
mind, debating skills were never a high priority. The president is com-
mander-in-chief of the armed forces; has the power to make treaties and 
appoint ambassadors, Supreme Court justices, and cabinet officers (with 
the Senate’s advice and consent); and wields the veto pen and issues par-
dons and reprieves at his discretion. But none of these or his few other 
constitutionally prescribed powers and duties requires him to debate 
anyone. The tradition of presidential debating is not only relatively new 
(Kennedy-Nixon in 1960 was the first), it tests an art or aptitude that is 
irrelevant to the job.

In a parliamentary system, the logic is quite different. The prime 
minister, like every one of his cabinet members, is first of all a member 
of parliament, and secondly a member of his party’s majority in parlia-
ment. In Great Britain and similar countries, the executive officehold-
ers arise out of the legislature and eventually return to it, rather than 
being decisively separated from it as in our arrangement. One of the 
glories of the British system is “question time,” when the prime min-
ister and his cabinet colleagues must answer their fellow legislators’ 
inquiries about government policy. Before Margaret Thatcher or Tony 
Blair took a turn at answering questions, however, each had spent 
years asking them and debating other MPs. Debate skills are honed in 

such service, and are a necessary, normal, and sometimes noble part of 
parliamentary democracy.

But there is no question time for american presidents, who 
answer to the people via elections but to the Congress hardly at 
all. (The chief exception, impeachment, is a quasi-judicial proceed-

ing, not a legislative debate.) Woodrow Wilson disparaged this separation 
of the president from the Congress, regarding it as a lost opportunity for 
presidential leadership and for a more enlightened citizenry. He envied the 
soaring oratorical contests of Gladstone and Disraeli in the House of Com-
mons, which he thought the British people followed more keenly than they 
did the cricket scores. As a young man, Wilson even proposed a series of 
constitutional amendments to turn our system into a parliamentary one, 
but soon abandoned the wholly impracticable scheme and settled on the 
notion of remaking the president into a serial speech-giver who would lead 
public opinion, and through public opinion would lead Congress. 

If he could come back and listen to a month’s worth of Barack Obama’s 
speeches, he might repent of this decision. Obama’s university education, 
very defective by his own admission, apparently did not include the law 
of diminishing returns: the more he speaks, the less people listen. That’s 
not Wilson’s fault, but our fascination with presidential debating is, at 
least in part. 

With one minute for answers, 30 seconds for rebuttals, a line of candi-
date-Rockettes each waiting to show some leg, preening questioners trying 
to outshine the candidates, additional queries pouring in from Facebook, 
Twitter, Google, and other parts of la-la land, and video clips of past “per-
formances” at the ready—if anything resembling a debate takes place in 
this GOP circle of hell it’s a miracle. When Lincoln and Douglas went at 
it in the 1858 Senate race, they spoke for three hours—an hour-and-a-half 
each, on the issues as they defined them, without benefit of media clergy. 
The reporters stood or sat quietly in the audience and took notes. The 
thousands who had assembled to witness the debate (there were seven of 
them, up and down Illinois) had to strain to hear, for there were no micro-
phones and loudspeakers, but the speeches were worth hearing.

So why do we tune in? Perhaps because we learn, despite the game-
show distractions, a little something about the candidates and issues. Or 
more likely, so we’ll get the jokes on Saturday Night Live.
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C O R R E S P O N D E N C E

Liberals 
and Leftists

In “Days of Rage, Years of 
Lies” (Summer 2011), William 
Voegeli upbraids liberals of the 
1960s for tolerating the New 
Left’s anti-democratic excesses. 
He is perhaps too young to ap-
preciate the profound challenge 
the radicals posed. The demands 
they made were never serious, 
but the disordered way they 
made them threw the entire so-
ciety on the defensive. 

The student radicals appeared 
at the most elite schools—Colum-
bia, Berkeley, Harvard. They were 
privileged, not disadvantaged, and 
typically had been brought up in-
dulgently by liberated parents. At 
the time, I was a graduate student 
at Harvard. Having come from 
a traditional family and gone to 
Amherst College, a severe aca-
demic boot camp, I assumed that 
politics required argument. I sup-
ported the Vietnam War and de-
manded that anti-war students 
make a case against me. But they 
talked only about their feelings. 
Having listened so assiduously to 
them as children, the liberal es-
tablishment could do nothing less 
in politics. Their stance was ther-
apeutic. They could not demand 
reasons, nor the respect Voegeli 
wants for democratic proprieties. 

The black radicals came from 
the other end of society. As with 
the students, the manner of their 
demands was far more threat-
ening than the substance. Civil 
rights had been a classic American 
reform movement that set a prac-
tical agenda and took responsibil-
ity for achieving it. Black Power, 
however, reflected the disorders 
of the inner city. The urban riots 
and the welfare explosion—the 
defining events of the 1960s—
were not practical or responsible 
but self-destructive. Black, not 
white, neighborhoods were de-
stroyed. All problems, even the 
most personal—crime, welfare, 

drugs—were blamed on society. 
Liberal commentators talked this 
way because poor blacks acted 
that way. In ghetto culture, indi-
viduals were not responsible for 
anything. Life simply happened 
to them. That reflected the pow-
erlessness blacks had known un-
der slavery and Jim Crow—and, 
before that, in Africa. It meant an 
abandonment of the individual 
responsibilities that had always 
defined America.

Voegeli presumes that the lib-
erals should simply have silenced 
the radicals as naughty children. 
But nobody had the authority to 
do that. Traditional values had 
been undermined. Social author-
ity had to be rebuilt—a protract-
ed struggle. Since Ronald Reagan, 
conservatives who do not indulge 
their children have largely taken 
over national policymaking. To-
day’s students accept that they 
must make arguments for their 
desires. They are no longer radi-
cal but conformist, seeking main-
ly to get their next credential or 
degree. And in response to ghetto 
disorders, we now tell poor adults 
that they will be held responsible 
at least for working, obeying the 
law, and learning in school. We 
now enforce at least pieces of re-
sponsibility, if not the whole of it.

Voegeli treats the liberals as 
moral weaklings. But morals 
must rest on political consensus. 
Nobody had the standing to si-
lence the radicals in the 1960s. 
Today we would have it. But for 
the same reason, undemocratic 
demands are unlikely to be made.

Lawrence M. Mead 
New York University

New York, NY

William Voegeli replies:

My friend Professor Mead of-
fers a clarifying recollection of 
the context that gave rise to ur-
ban riots by the under-privileged 
and campus riots by the over-

privileged. In doing so, however, 
he arrives at some questionable 
conclusions about the causes and 
lessons of the 1960s.

I reject, in particular, the con-
tention that “nobody had the au-
thority” to silence the radicals or, 
more to the point, enforce the law 
when they broke it. In The Closing 
of the American Mind Allan Bloom 
argued persuasively that Cornell 
administrators could have sum-
moned the local and state police 
at any point during that universi-
ty’s ordeal in 1969. Their pretext 
for refusing to do so was “respect 
for the special autonomous status 
of the university, which was being 
exploited to protect and encour-
age violators of academic freedom 
as well as of the law that governs 
ordinary mortals.”

Mead claims that in criticiz-
ing the moral weakness liberals 
displayed in the 1960s I fail to 
appreciate how the absence of a 
political consensus supporting 
the rule of law and repudiating 
outrages rendered expressions of 
moral courage unavailing. In his 
meteorological analysis, anarchic 
high-pressure fronts move in and 
settle over the nation from time 
to time. When they do, nobody 
has the standing to demand or 
uphold law and order. All we 
can do is ride out the storms 
and await the arrival of a gentler 
weather system borne by tradi-
tional values and more respon-
sible child-rearing.

I believe it does a better job of 
explaining the world and improv-
ing it to insist that ideas have con-
sequences than to posit that they 
are consequences. The turmoil of 
the 1960s was a bad thing caused 
by liberalism, not a bad thing that 
happened to it. The liberal proj-
ect’s defining transgression is liv-
ing off capital—economic, politi-
cal, and moral—it never replen-
ishes and often disdains. 

Thus, the liberals who domi-
nated American politics in the 
’60s wanted to have everything 
both ways. They lectured South-

ern segregationists about the rule 
of law, and assured war protestors 
and black nationalists about im-
peratives of conscience that tran-
scended the law. They invoked 
the color-blind Constitution to 
lay the groundwork for a regime 
of ineradicable affirmative action 
programs. They championed de-
mocracy while advancing a con-
ception of it that let experts and 
activists disregard mere voters.

It’s no wonder that liberalism 
has spent most of the four de-
cades since George McGovern’s 
presidential campaign playing 
defense. The student radicals and 
black nationalists were the first 
to figure out, in Bloom’s words, 
that the “pompous teachers who 
catechized them about academic 
freedom could, with a little shove, 
be made into dancing bears.” The 
rest of the country soon followed 
in discerning what was fraudu-
lent about liberal pieties and con-
temptible about their purveyors. 
Liberalism, as an intellectual and 
political force, has never recovered. 
Modern liberals’ belief, dishonest 
or deluded, that the liberals of the 
1960s stood tall against the SDS 
and Black Panthers, shows only 
that liberalism has yet to correct 
or even acknowledge its central 
failing.

Conservative
Foreign Policy

In his review of my book, Hard 
Line: The Republican Party and 
U.S. Foreign Policy since World 
War II, Joshua Muravchik reit-
erates his long-standing support 
for a foreign policy based on an 

“idealism” of the distinctly inter-
ventionist variety (“Grand Old 
Strategy,” Summer 2011). Mu-
ravchik’s approach has some se-
rious, important problems as a 
conservative alternative to Barack 
Obama’s flawed approach.

The genuinely conservative 
alternative I support is based 
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upon core convictions of Ameri-
can exceptionalism, strong U.S. 
leadership internationally, robust 
counter-terrorism, firm support 
for America’s allies, disdain for 
fashionable notions of decline, 
and a determination to win the 
wars that the United States is 
currently fighting. It avoids falling 
into the classic trap, dating back 
to Woodrow Wilson, of sweep-
ing and idealistic declarations or 
commitments not backed up by 
American power.

In the world of foreign policy 
as it is actually practiced, deci-
sions are made by presidents, not 
intellectuals. Presidents do not 
wake up in the morning and ago-
nize over the question of whether 
they are either sufficiently or ex-
cessively idealistic. Virtually all 
American political leaders agree 
that over the long run the world 
would be a better place through 
the spread of popular self-govern-
ment. The important contrast is 

between presidents who imple-
ment traditional American for-
eign policy principles prudently 
and successfully, and those who 
do not. Ronald Reagan is an ex-
cellent example of the former.

In truth, Republicans have a 
variety of foreign policy options 
moving forward, beyond either 
the isolationism of a Ron Paul, or 
endless replication of the Bush 
doctrine. In his review, Muravchik 
says “it is possible that George W. 
Bush erred by taking us to Iraq.” 
So it is possible that even he has 
since recognized the numerous 
flawed assumptions behind the 
initial invasion and occupation of 
Iraq. He asserts that the invasion 
was intended to make America 
more secure. But if we were to 
judge every major public policy 
initiative only according to good 
intentions, we would probably 
also have to credit Barack Obama 
with intending to provide low-cost 
health care for all Americans.

A defining feature of conser-
vatism traditionally is a certain 
tough-minded skepticism, and 
it is a feature that should be ap-
plied to idealistic foreign policy 
proposals no less than domestic. 
The relevance of this debate goes 
well beyond the academic and the 
historical. President Obama, for 
example, conducts U.S. foreign 
policy on the apparent assump-
tion that major international 
rivalries can be accommodated 
through unilateral diplomatic 
outreach, and through the trans-
formational power of his rhetoric. 
This is not a realistic assumption, 
however much he may want to 
appropriate the term. How will 
American conservatives and Re-
publicans respond? How should 
they?

Toward the end of Hard Line, 
I lay out a set of preferred con-
servative foreign policy priorities, 
grounded in the best Republi-
can Party traditions since World 

War II. These priorities include: 
preservation of U.S. military su-
periority and American primacy 
internationally, preparation for 
long-term geopolitical compe-
tition with China, grinding al-
Qaeda and its associates into dust, 
skepticism toward rote demands 
for multilateralism, support for 
missile defense, free trade, and 
the need to apply force decisively 
and relentlessly once U.S. mili-
tary intervention has begun. I 
also caution that democracy pro-
motion is no panacea, and suggest 
that the United States needs to 
pick its fights overseas more care-
fully in order to avoid later possi-
bilities of embarrassment. A bet-
ter policy, in the best traditions of 
conservatism, would be to choose 
America’s military engagements 
wisely—and then fight to win.

Colin Dueck
George Mason University

Fairfax, VA
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Joshua Muravchik replies:

Colin Dueck and I agree more 
than we disagree, and I repeat my 
praise for his book.

Still, where we do disagree 
I find his arguments unpersua-
sive. Dueck asserts the important 
truth that presidential actions 
do not conform neatly to theo-
retical categories. But in the next 
sentence he pretends they do, 
and then he compounds this by 
arbitrarily classifying past presi-
dents to fit his argument. That 
is, he claims Ronald Reagan as 
an exemplar of his own preferred 
ideology, realism, and consigns 
George W. Bush to mine, ideal-
ism. If Reagan was a realist, then 
count me one, too. While in of-
fice, he was all but universally 
recognized, and rightly so, as the 
most ideological foreign policy 
president in memory, and his ide-
ology was not “realism.” Remem-
ber his support for the Contras, 
the Afghan mujahideen, other 
anti-Communist guerrillas in 
Angola and Cambodia? He was 
excoriated for this “reckless” pol-
icy. Much the same can be said 
for “star wars.” And for found-
ing the National Endowment 
for Democracy. And for dump-
ing Ferdinand Marcos (after an 
initial reluctance). On the other 
hand, Bush had his realist side, 
too: among other things he soft-
pedaled democracy promotion 
after 2005 and left the problem 
of Iran for his successor.

If the divergent ideological ori-
entations of idealism and realism 
are to be compared by assessing 
presidents who embodied them, 
then the true foil for George W. 
Bush is his father, an undeniable 
realist. To appropriate Reagan as 
Dueck does means only that he 
prefers success to failure. In that 
case, I’m in his camp.

Finally, Dueck notes that I 
developed retrospective doubts 
about the Iraq war after hav-
ing strongly supported it. True 
enough. I was and am an ardent 
supporter of the war against ter-
ror, but I am not sure now that 
Iraq was the right front to open 
when we did. The strategies in 
America’s past wars, including the 
Cold War, Korea, Vietnam, both 
world wars, and the Civil War, 
were hotly debated and many de-
cisions were made that were seen 
later as errors, none of which 
proved it wrong to have fought 
those wars. Dueck may have a 
strong case to make against the 
Iraq war, but he fails to support 
the claim that this proves the su-
periority of one foreign policy 
school of thought over another. 
Bush was the (idealist) president 
who led us into Iraq, but his key 
staff—Dick Cheney, Don Rums-
feld, and Condoleezza Rice—
were realists. This is a good re-
minder of the point Dueck makes 
but then ignores about the differ-
ence between abstract schools of 
thought and concrete executive 
branch decisions.

Federalism Lost

I enjoyed James L. Buckley’s es-
say “Restoring Federalism” (Sum-
mer 2011), but was surprised by 
his apparent retreat near the end: 

“It is neither possible nor even de-
sirable to replicate the division 
between state and federal au-
thority that once obtained in this 
country, and that until relatively 
recently was thought to be con-
stitutionally mandated.” I would 
be interested to know where 
and how, exactly, if not in accor-
dance with the constitutionally 

mandated division, Mr. Buckley 
would make the division be-
tween state and federal authority. 

Paul E. O’Reilly
Red Rock, TX

James L. Buckley replies:

I believe the Constitution’s 
division of governmental labors, 
as originally understood, is not 
feasible in one area and probably 
no longer desirable in a handful 
of others. Because the author-
ity to protect the environment 
is not among the federal govern-
ment’s enumerated powers, that 
responsibility lies with the states. 
Yet the states are unable to do 
that job. Air, water, and wildlife 
move across geographical bound-
aries. Acid emissions generated 
by industrial plants in the Mid-
west will kill fish in New England 
lakes; the conversion of Carolina 
wetlands into trailer parks can 
affect fisheries up and down the 
Atlantic coast. Only the federal 
government can provide the nec-
essary protection.

With respect to desirable devi-
ations from the original plan as I 
understand it (I am among those 
who question the expansive con-
struction of the Constitution’s 
General Welfare Clause that 
has given us the Social Security 
system and a host of other fed-
eral programs), Social Security is 
now a fixture in American life. It 
needs revision, but it will not be 
abolished. Given the mobility of 
our population, it makes total 
sense for the federal government 
rather than the states to ensure a 
minimum income for the retired. 
Another area where a federal role 
is desirable is in providing relief 
for victims of natural catastro-
phes. This requires an ability to 
mobilize supplies and manpower 
that is beyond the capability of 
most states.

There are, no doubt, a handful 
of other needs not anticipated by 
the Constitution’s framers that 
only a central government can 
meet. But the vast majority of 
the tasks that Congress has as-

sumed since the 1920s should be 
returned to the exclusive care of 
the states. This would restore the 
conditions for a vibrant federal-
ism and so reduce its workload 
that Congress could once again 
address its essential responsibili-
ties with a degree of thought we 
haven’t seen in a long, long time. 
And who knows? In the fullness 
of time, the Senate might once 
again earn the title of the world’s 
greatest deliberative body. 

The Moynihan 
Report

Peter Myers’s review of my 
book Freedom Is Not Enough mis-
leadingly describes Pat Moyni-
han’s views about the effective-
ness of public policies to improve 
black family life (“After Racism,” 
Summer 2011). It is true, as My-
ers notes, that early in his public 
life Moynihan favored creation 
of a European-style system of 
family allowances, and that as 
Richard Nixon’s adviser in 1969 
he pressed for a Family Assis-
tance Plan to establish a floor un-
der family incomes. As rates of 
out-of-wedlock black pregnancy 
escalated, however, he grew de-
spairing, and he scaled down his 
hopes that energetic liberal poli-
cies would manage to cope with 
the situation.

This did not mean, of course, 
that he joined conservatives who 
stressed the moral dimensions of 
black family problems. He con-
tinued to favor federal programs, 
notably the 1988 Family Support 
Act. And he bitterly opposed 
welfare reform in 1996. But as 
his admiration for the findings 
of social scientist James Coleman 
indicated, he recognized that the 
sources of black family instability 
were both manifold and powerful 
and that “answers” had to come 
from within the black communi-
ty as well as from governmental 
action. 
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For a decade, the central proposition 
in America’s foreign relations has been 
that it is possible to transform one or 

another Islamic nation and indeed the Arab 
Middle East or the entire Islamic world. We 
have apportioned a crippling share of our 
resources and attention to this project. We 
have tried force, diplomacy, aid, propaganda, 
confession, persuasion, apology, personal-
ity, and hope. And as one approach fails it is 
supplanted by or combined with another, the 
recipe depending upon who happens to be in 
the White House.

The initial reaction of the George W. Bush 
Administration and the majority of the Amer-
ican people—to strike hard at the audacious 
enemy who had attacked our warships, citi-
zens abroad, embassies, diplomats, allies, and 
chief and capital cities—was admirable and 
correct. No nation that supported or shel-
tered this enemy (save Saudi Arabia) would 
be allowed to deploy the fictions of interna-
tional law to shield itself from just retribution 
or timely preemption.

Though our military response could have 
been faster and more powerful and the aims 
of the campaign more carefully determined, 
the real problem surfaced immediately after 
the conventional victories in Afghanistan 
and Iraq. At first simply drifting, we then de-
cided to reform and redesign these famously 
intractable nations, forgetting that we had 
conquered them in one dimension only. In 
this we followed the central proposition, in-
fluenced by an almost evangelical view of our 
role in history. Hostile as it was to the nation-
building efforts of its immediate predecessor, 

the Bush Administration thought its deci-
sion was not a particularly sharp turnabout, 
given the Reagan presidency’s success in not 
merely containing but in collapsing the So-
viet Union. It was, however, based on a highly 
inexact analogy.

Then President Barack Obama, albeit with 
different emphases, arrogantly grasped the 
baton and accelerated, deploying similar lev-
els of force in the region, opening yet another 
front, in Libya, and making good on what had 
been President Bush’s half-hearted attempts 
to destabilize the entire Middle East in ser-
vice of an idealism of astoundingly imprecise 
and uncertain ends. Seldom if ever in Ameri-
can diplomatic history have less than perfect 
allies been tossed from such a wildly veering 
sled in favor of obvious enemies.

In Egypt we have traded our second-most 
powerful and second-most reliable Arab ally 
(after Saudi Arabia and Jordan, respectively) 
for what is likely to be the Muslim Brother-
hood linked to Iran and the terrorist infra-
structure. Having tamed the lunatic Gaddhafi, 
we started and have fought—after binding, 
trussing, and blindfolding ourselves—a civil 
war to replace him with we know not what. 
Our diplomacy leans more and more heav-
ily against Israel and less against Hamas, as 
National Security Council senior director Sa-
mantha Power suggests invading the former 
for building apartments, and we make over-
tures to the latter despite its conspicuous em-
brace of terrorism, the thing we are supposed 
to be fighting.

The notion for the sake of which these past 
ten years have seen our conventional military 

powers and the economy laid waste is that the 
transformation of the political culture of the 
Middle East and the vast Islamic world be-
yond it, sufficiently to render them harmless 
to us and kinder to themselves, is possible. In-
dependently of President Bush’s lack of deep-
enough thought in this regard, and President 
Obama’s rather embarrassing belief that he 
has the power to change (I would wager not 
much more than does Lady Gaga) the hearts 
of millions, the central proposition—trans-
formation, nation-building, enlightenment—
rests upon negligent and superficial interpre-
tations of history.

Chicken and Egg

By definition, empires succeed for a 
time in pacifying and transforming 
other nations and peoples. The cost, 

extent, and duration of such pacification vary, 
but time after time the paradigm is engraved 
upon the historical memories of both subdued 
and subduer. A large imperial gallery presents 
many case studies of the transformative ef-
fects of dominant powers upon alien popula-
tions, but perhaps most relevant to the present 
are the European inroads upon the 19th-cen-
tury Middle East, and the American occupa-
tions of Germany and Japan after the Second 
World War. These are pertinent chiefly in that 
integral to both were efforts to change the po-
litical ethos and forms of government in the 
subject countries and regions so as simultane-
ously to elevate and de-fang them.

What was the scale of the military effort 
required to dominate the region so completely 

Claremont review of books
Volume XI , Number 4 , Fall  201 1

The Central Proposition

Essay by Mark Helprin



Claremont Review of Books w Fall 2011 
Page 11

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m

after the large French and British contingents 
of the Napoleonic Wars had withdrawn at the 
very beginning of the 19th century? According 
to the late Albert Hourani, one of the lead-
ing historians of the region and period, the 
only European military presence within the 
periphery of the Ottoman Empire until the 
latter part of the century consisted of 1,500 
British and 500 Austrian troops in 1840, and 
6,000 French in 1860. Even if it misses an in-
tervention or two, this information strongly 
suggests that the culture we now ambitiously 
(if weakly) engage has or has had within its 
genes both malleability and quiescence.

Both to vanquish and keep order in much 
of the world, the British often made do with 
tiny military contingents. This resembled 
Spain’s ability not only to conquer the greater 
part of the Western Hemisphere with just a 
handful of men under Cortez and Pizarro, 
but to hold and reinvent with so little force a 
large part of the earth’s surface, while speed-
ing to senescence the vast empires there in 
place. And certainly the chief exhibit of the 
nation-builders (apart from citing Bernard 
Lewis probably far beyond his intent) is that 
of Japan and Germany—vicious, threaten-
ing, military societies that enthusiastically 
adopted quasi-American constitutionalism 
almost instantaneously, and, most important, 
lastingly. All this, burned into modern history 
like a brand, would suggest that the strategy 
of “clear, hold, and build” is feasible even on a 
grand scale, and that the answer to the rise of 
violent Islamism is force where required, fol-
lowed by magnanimity, persuasion, and set-
ting a good example. Would that it were so.

In presenting as a model for Iraq and Af-
ghanistan the successful integration of Ger-
many and Japan into the Western democratic 
system of alliances, the proponents of nation-
building overlook a number of crucial facts. 
Somewhat like the question of chicken and 
egg, the problem is that suppression of in-
surgency has been defined as requiring good 
governance and economic development, while 
good governance and economic development 
require suppression of insurgency. Doctrin-
ally accepting these premises, America’s only 
answer to the riddle is to attempt both at the 
same time and pray for synergy. Only rarely is 
such a prayer answered, because the leverage 
and (less precisely) force multiplication of syn-
ergy are available equally to both sides in the 
struggle. That is, to the extent that one half of 
the equation empowers the other, diminish-
ing or eliminating it diminishes or eliminates 
the other.

As I have noted before in these pages, 
where the German and Japanese examples as 
paradigms for Iraq and Afghanistan are spe-

cifically derailed is that although we began to 
rebuild Germany and Japan after they were 
defeated, we defeated them first. It would have 
been inconceivable to attempt to transform 
them during hostilities. On the day of Ger-
many’s surrender, General Eisenhower had 3 
million Americans under his command—61 
divisions, battle hardened. Other Western 
forces pushed the total to 4.5 million in 93 
divisions. And then there were the Russians, 
who poured 2.5 million troops into the Ber-
lin sector alone. Almost 10 million soldiers 
had converged upon a demoralized German 
population of 70 million that had suffered 4 
million dead and 10 million wounded, cap-
tured, and missing. No sympathizers existed 
across friendly borders. The cities had been 
razed. Germany had been broken, but even 
after this was clear, more than 700,000 oc-
cupation troops remained, with millions close 

Then and Now

As it spanned the centuries, euro-
pean colonial history benefited from 
luck and conditions for the most part 

inaccessible today. The Europeans often 
found themselves accidentally at the fulcrum 
of power in divided, decadent polities. They 
surprised a good proportion of the subject na-
tions by their very existence and then by their 
technology, which was often so far advanced 
as to be confounded with magic. They were 
organized, disciplined, and surging with the 
confidence of newly ascendant nations, their 
populations bursting outward like solar ema-
nations. In short, they were white hot while 
the rest of the world was at rest.

This is hardly the case now. The Middle 
East has for centuries observed and struggled 
with the West, used and (however lamely) as-
similated its technology, and dreamed of re-
vanche. It has for more than half a century 
controlled a large share of the world’s most 
valuable energy resources; it has been orga-
nized into nation-states for just as long; it has 
thrown off European suzerainty and repulsed 
superior militaries from the Atlantic to India; 
and it has learned the lessons of guerrilla war-
fare and insurgency from T.E. Lawrence, Mao 
Zedong, Frantz Fanon, and Ho Chi Minh. 
Not least, it has watched the power of the 
West decline relative to that of the rest of the 
world as the West slows in the growth of its 
economies, populations, and militaries, and 
as its mores by many objective measures, and 
certainly in the eyes of Islam, slide ever more 
into corruption and dissolution.

These are the factors that America has 
blithely ignored in its belief that it can serve 
as the model to which the Islamic world will 
mold itself willingly or with our measured 
compulsion. But none of these is as influential 
and resistant as the culture of Islam, which is 
the rock upon which our central proposition 
can only shatter.

The West has needed almost 2,000 years 
to make religion and governance mutually 
anodyne, and in so doing is most careful to 
refrain from judging religious principles that 
do not conflict with public law. This restraint 
has been deeply impressed after centuries of 
pointless theological warfare and schism. We 
shy, however, not only from criticism but from 
truthful assessment, accepting or even mak-
ing absurd claims such as that Islam is a “re-
ligion of peace,” or that jihad is solely a term 
of personal development. In light of the fact 
that in the name of Islam Muslims are at war 
in the Philippines, Indonesia, Thailand, India, 
Pakistan, Afghanistan, Chechnya, Abkhazia, 
Sinkiang, Iraq, Lebanon, Israel, Yemen, the 

by. The situation in Japan was much the same: 
a country with a disciplined, homogenous 
population, no allies, sealed borders, its cities 
half burnt, more than 3 million dead, a mil-
lion wounded or missing, its revered emperor 
having capitulated, and nearly half a million 
troops in occupation. And whereas both 
Germany and Japan had been democracies 
in varying degree, Iraq and Afghanistan have 
been ruled by autocrats since the beginning of 
history. 

To succeed, a paradigm of “invade, recon-
struct, and transform,” requires the decisive 
defeat, disarmament, and political isolation of 
the enemy; the demoralization of its popula-
tion; the destruction of its political ethos; and 
the presence, at the end of hostilities, of over-
whelming force. In Iraq and Afghanistan none 
of these conditions was fulfilled. The opposite 
impression flowed mainly from our narrow 
contacts, predominantly with an expressive, 
Western-educated elite, and from our failure to 
understand that despite the universal human 
desire for freedom, equity, safety, honor, and 
prosperity, the operational definitions of each 
of these objectives can vary so much as to ren-
der the quality of universality meaningless.

An effective response 
to September 11 

would have required 
an effort of greater 

scale than that of the 
Gulf War—i.e., all in. 
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Sudan, Somalia, Nigeria, Algeria, and, in ter-
rorist mode, throughout the rest of the world; 
and given the many times that the most ca-
sual observers have seen excited mobs, AK-
47s raised, screaming “Jihad!” such claims are 
indicative not only of failed judgment but of a 
predilection for suicide.

Although the Crusades were a reaction (and 
overreaction) to Islamic conquests almost to 
the gates of Paris, the secular West bears no re-
semblance to those times. Though most Mus-
lims are peaceful, good people, the template is 
there to press itself upon dormant populations 
when opportune, starting with extremists and 
working its way to the normative as circum-
stances allow. Islam has changed little since its 
beginnings, as any proud Muslim will affirm 
in praise of the constancy, purity, absoluteness, 
and eternal qualities of his religion. It is perhaps 
the first thing that a perspicacious observer of 
the Middle East will note—the Manichaeism, 
lack of gray, and the absolute certainty that fuel 
passion overflowing into martyrdom.

The catalog of recent outrages and atrocities 
associated with Islam far outweighs that asso-
ciated with contemporary Christianity, Juda-
ism, or secularism. Christians, Jews, and the 
non-religious who are responsible for atroci-
ties are almost always deranged loners with a 
conspicuous lack of support and association, 
much less endorsement, which in the case of 
Islamic terrorism flows from the mosque, the 
street, the airwaves, and even the schools. To-
day, as I write this, the newspapers report that 
al-Shabaab is slaughtering refugees fleeing the 
Somali famine, and blocking the delivery of 
food to 2.5 million starving people. The Tali-
ban has just deliberately bombed a maternity 
ward. These are religious movements.

No government, command authorities, 
or—except in the rarest of criminal cases 
treated as such (if not always as vigorously 
as they should be)—soldier of the West now 
seeks to inflict harm upon innocents. In their 
warfare, however, tribal societies based upon 
clan, honor, and revenge freely take the lives 
of women and children lest sons grow up to 
avenge their fathers. In most of the Middle 
East this approach coexists undisturbed with 
Islam, and Islam’s most radical manifestations 
have incorporated it, as the Islamists make 
clear in repeatedly associating their atrocities 
with religious doctrine. And in regard to the 
severe oppression of women, physical and oth-
erwise; popular and religious endorsement of 
terrorism; honor killings; casual beheadings; 
death sentences by fatwa for theological vari-
ance; and the division of mankind into the 

“world of Islam” and “the world of war”; only 
the protected and cowardly elites of the West 
see no correlation with the culture of Islam.

Reaching Critical Mass

To cite the arguments above is not 
to indict either Islam as a whole or all 
Muslims. This is one pole of a false di-

chotomy proffered by radical Islamists and 
unthinking Westerners alike, the other be-
ing to hold harmless all of Islam and all Mus-
lims. I once attended a graduation ceremony 
at which the benighted speaker claimed that 
the number of people in the Islamic world 
who wanted to do us harm wouldn’t fill the 
gymnasium in which his words were echoing. 
(The number of people in Tribeca who want to 
do us harm is larger than that.) The argument 
veers unproductively from “virtually none” to 

“virtually all.” So how can you tell? As inexact 
and mercurial as they may be, the polls give 

bombing, and this year approval of Islamism 
runs from 47% in Pakistan through approxi-
mately one third of the populations of the 
Palestinian Territories, Jordan, and Egypt 
(Pew, May 17, 2011). It is reasonable to as-
sume that following upon success and im-
munity to retaliation support would climb 
substantially. The numbers betray divisions 
throughout Muslim populations, with the 
majorities rejecting violence, but as in most 
cases of political suasion and mobilization, 
an extreme core of the size represented by 
the figures cited is more than sufficient to be 
a controlling critical mass.

In gambling to exploit and capitalize upon 
the divisions nonetheless, the makers of our 
policy ignore or are ignorant of the decisive 
weight of religious immutability, doctrine, 
and tradition, of its inextricable integration 
with political life, and of the ancient patterns 
of action, perception, and habits of mind in 
the societies where they hope to exercise not 
merely a power of deterrence but of transfor-
mation.

True Shock and Awe

It is this central proposition that has 
made the longest war in our history a war 
without result, what T.E. Lawrence called 

“eating soup with a knife,” and this that leads 
to the continued destabilization of the Mid-
dle East. Its bankruptcy is well illustrated by 
the stunning belief on the part of its advocates 
that the only alternative is surrender. Alterna-
tives have been stated in these pages and else-
where not only since September 11 but before, 
and their elements can be simply restated.

In the Judeo-Christian tradition, God lim-
its his own omnipotence in that, like nature 
(His creation), He follows the rules He has 
decreed. In Islamic theology, God is entirely 
omnipotent, bound and bounded by noth-
ing, inconsistent as He wishes, able to create 
wholly new universes in a split second and at 
His whim. This requires absolute faith and 
absolute surrender, which in turn and over 
the centuries has created, particularly among 
the Arabs, an extraordinary fatalism and pa-
tience, as whatever happens is Allah’s will. 
Though the patience thus engendered creates 
the ability to run out almost any clock on the 
impatient West, the fatalism that is its twin 
creates extraordinary passivity in the wake of 
a hard blow.

Centuries of European domination owed 
less to any quality of the West than to this 
quality in (and the division of) the Arabs par-
ticularly. Centuries of contact and influence, 
however, have to some extent jolted the Arabs 
out of this frame of mind, or at least shown 

an indication of how Middle Eastern popula-
tions break on some of these questions. 

The region is variegated and divided, and 
over time views change in response to chang-
ing conditions. If the armies, guerrillas, or 
terrorists one supports are winning, support 
grows, just as it decreases with difficulty, frus-
tration, and failure. Immediately after Sep-
tember 11 the Middle East saw widespread 
celebrations. Even in 2002 with the bloom 
slightly off the rose after the United States 
had (temporarily) routed the Taliban, adding 
the element of consequence to the holding of 
opinion, support among Muslims for suicide-
bombing was 74% in “moderate” Lebanon, 
43% in our ally Jordan, 33% in our soon-to-
be ally Pakistan, and 47% in far-away Nigeria 
(World Public Opinion Organization, May 
17, 2007). 

As late as 2007, when it had become clear 
that the U.S. was prepared to punish Is-
lamic terrorism throughout the world, sup-
port among Muslims for attacks on civilians 
was 43% in touristic, Gallicized Morocco, 
and 33% in our financial beneficiary, Egypt 
(Pew Global Attitudes Survey, September 
10, 2009). In 2009, 68% of Muslims in the 
Palestinian Territories supported suicide-

A Republican 
administration that 

hated nation-building 
adopted it with the 

zeal of the converted 
because it didn’t know 

what else to do. 
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them the way. But though they are torn, fatal-
ism is more natural, deeply seated, and closer 
to the eternal verities with which Islam is pri-
marily concerned.

True shock and awe following upon Sep-
tember 11, when the world was with us, could 
have pitched the Middle East (and beyond, 
including the Islamists) into something re-
sembling its torpor under European domina-
tion or its shock after the Arab-Israeli War of 
1967. That is to say, pacified for a time, with 
attacks on the West subsiding. And if the 
West could have resisted the arrogance of the 
victor and been magnanimous, who knows for 
how long such a period would have been ex-
tended? Instead, we exhibit the generosity of 
the soon-to-be defeated, otherwise known as 
concession and surrender.

Comporting with the idea that if you’re go-
ing to have a war it’s a good idea to win it, and 
with the Powell Doctrine, General Eric Shin-
seki’s recommendations, the lessons of mili-
tary history, the American way of war, and 
simple common sense, an effective response to 
September 11 would have required an effort of 
greater scale than that of the Gulf War—i.e., 
all in. With a full and fully prepared “punch 
through,” we could have reached Baghdad in 
three days, and instead of staying there for 
a decade or more put compliant officials or 
generals in power (which is more or less what 
we’re doing now) and wheeled left to Damas-
cus, smashing the Syrian army against the 
Israeli anvil and putting another compliant 
regime in place before returning to the com-
plex of modern military bases at the northern 

borders of Saudi Arabia. There, our backs to 
the sea, which we control, and our troops her-
metically sealed by the desert and safe from 
insurgency, we could have occupied the cen-
ter of gravity in the heart of the Middle East, 
able to sprint with overwhelming force within 
a few days to either Baghdad, Damascus, or 
Riyadh.

Having suffered very few casualties, our 
forces would have been rested, well-trained, 
ready for deployment in other parts of the 
world, and able to dictate to (variously and 
where applicable) the Syrians, Iraqis, and 
Saudis that they eradicate their terrorists, 
stay within their borders, abandon weapons 
of mass destruction, break alliances with Iran 
and Hezbollah, keep the oil price down, and 
generally behave themselves. These regimes 
live for power, do anything for survival, and 
have secret police who can flush out terrorists 
with ruthless efficiency. Such strategy, had we 
adopted it, would have been demanding and 
imperious, yes, but not as demanding and 
imperious as ten years of war across much of 
the Middle East. Our own economy and alli-
ances need not have been disrupted, our polity 
not so severely divided, and far fewer people 
would have suffered.

War, Not Widgets

But rather than this approach, 
which is not, as the record will show, 
hindsight, the businessmen and busi-

ness-schooled officials of the Bush Admin-
istration chose to run the war according to 

the business principle of doing the most with 
as little as possible. Thus, although war de-
mands surplus, reserves, and overkill, for it is 
never as predictable as selling widgets, it was 
deliberately and gratuitously a war of penury, 
and like most such wars it has lasted long and 
will bring a frayed and unsatisfactory end.

To compound this enormous misstep, a 
Republican administration that hated na-
tion-building adopted it with the zeal of the 
converted because it didn’t know what else 
to do. The Obama Administration has now 
embraced this central, crippling proposition 
even more incoherently, preaching it more 
strongly and extending it promiscuously 
while starving it of seriousness and sup-
port. It looks at a complicated, violent, tribal, 
and often medieval society that has barely 
achieved a precarious equilibrium, and en-
courages its dissolution to serve Western ide-
als of comity and individual liberty unlikely 
to take root in such stony ground. Our lack 
of reflection and knowledge robbed us of the 
ability to nip this tragedy in the bud. And 
yet it has been just a prologue to far greater 
danger and heartbreak to come, for the next 
evolution is China, a different case entirely 
in which the imperative is not friendliness 
but balance and deterrence. And in regard to 
this our preparations, capacities, and strate-
gic conceptions are less competent and prom-
ising than even those with which we founder 
in the Arab and Muslim worlds.

Mark Helprin is a senior fellow of the Claremont 
Institute.
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Essay by Angelo M. Codevilla

The Lost Decade

America’s ruling class lost the “war 
on Terror.” During the decade that be-
gan on September 11, 2001, the U.S. 

government’s combat operations have resulted 
in some 6,000 Americans killed and 30,000 
crippled, caused hundreds of thousands of 
foreign casualties, and spent—depending 
on various estimates of direct and indirect 
costs—somewhere between 2 and 3 trillion 
dollars. But nothing our rulers did post-9/11 
eliminated the threat from terrorists or made 
the world significantly less dangerous. Rath-
er, ever-bigger government imposed unprec-
edented restrictions on the American people 
and became the arbiter of prosperity for its 
cronies, as well as the manager of permanent 
austerity for the rest. Although in 2001 many 
referred to the United States as “the world’s 
only superpower,” ten years later the near-uni-
versal perception of America is that of a na-
tion declining, perhaps irreversibly. This de-
cade convinced a majority of Americans that 
the future would be worse than the past and 
that there is nothing to be done about it. This 
is the “new normal.” How did this happen?

September 11’s planners could hardly have 
imagined that their attacks might seriously 
undermine what Americans had built over 
two centuries, what millions of immigrants 
from the world over had come to join and 
maintain. In fact, our decline happened be-
cause the War on Terror—albeit microscopic 
in size and destructiveness as wars go—forced 

upon us, as wars do, the most important ques-
tions that any society ever faces: Who are we, 
and who are our enemies? What kind of peace 
do we want? What does it take to get it? Are 
we able and willing to do what it takes to se-
cure our preferred way of life, to deserve liv-
ing the way we prefer? Our bipartisan ruling 
class’s dysfunctional responses to such ques-
tions inflicted the deepest wounds.

Wars in general increase the power of any 
polity’s ruling class to answer such questions 
in its way, and to work its will. Hard times 
force regimes, as they force individuals, to 
prove what they are made of. That is why re-
gimes are never more themselves, at home and 
abroad, than during wartime. After 9/11, at 
home and abroad, our bipartisan ruling class 
did the characteristic things it had done be-
fore—just more of them, and more intensely. 
In short, the War on Terror empowered this 
ruling class to show its mettle, and it did so. 
Ten years later, the results speak for them-
selves: the terrorists’ force mineure proved to 
be the occasion for our own ruling elites and 
their ideas to plunge the country into troubles 
from which they cannot extricate it.

Most often, wars are won and lost by a fac-
tion of a diverse ruling class. Victories validate 
the winners and what they stand for. Defeats 
usher in competitors waiting in the wings. 
So for example, the defeat of Lord North’s 
cabinet in the American Revolutionary War 
empowered William Pitt the Younger’s fac-

tion, including Adam Smith. When John F. 
Kennedy’s old-line liberals lost the Vietnam 
War, their discredit empowered Democratic 
and Republican successors who embodied an 
America more collectivist at home and more 
timid abroad. Such changes, though big, are 
evolutionary because they simply bring to the 
fore people and ways that had been gestating 
within the Establishment. 

When, however, the losers are a whole 
ruling class, and when that class is pervasive 
enough to have banished to society’s margins 
any people and ideas that diverge from it, its 
discredit really does put society in a revolu-
tionary situation. For example, the Soviet 
regime’s loss of the Cold War plunged that 
country into a downward spiral because three 
generations of Communist rule had utterly 
destroyed living memory of anything but dys-
functional people and ways.

America’s current ruling class, the people 
who lost the War on Terror, monopolizes the 
upper reaches of American public life, the 
ranks of those who make foreign and domes-
tic policy, including the leadership of the Re-
publican and Democratic parties. It is more or 
less homogeneous socially and intellectually. In 
foreign affairs, the change from the Bush to the 
Obama Administrations was barely noticeable. 
In domestic matters, the differences are more 
quantitative than qualitative. Dissent from the 
ruling class is rife among the American people, 
but occurs mostly on the sidelines of our poli-
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tics. If there is to be a reversal of the ongoing 
defeats, both foreign and domestic, that have 
discredited contemporary America’s bipartisan 
mainstream, heretofore marginal people will 
have to generate it, applying ideas and practices 
recalled from America’s successful past. 

The world of 2011 is even less congenial to 
America and Americans than it was on Sep-
tember 10, 2001. The U.S. government is not 
responsible for all the ways in which the world 
was menacing then and is menacing now, of 
course. Regardless of what America did, China’s 
challenge to the post-1945 Peace of the Pacific 
was going to become more serious. Vladimir 
Putin’s neo-Soviet Russia was not and could 
not be anything but a major bother. Western 
Europe would be living off civilizational capital 
it had lost the will to replenish, irrespective of 
any American deeds or entreaties. The Muslim 
world would be choking on the dysfunctions 
inherent in its government and cultures.

But U.S. policy has made things worse 
because the liberal internationalists, realists, 
and neoconservatives who make up America’s 
foreign policy Establishment have all assumed 
that Americans should undertake the impos-
sible task of changing such basic facts, rather 
than confining themselves to the difficult but 
vital work of guarding U.S. interests against 
them. For the Establishment, 9/11 meant op-
portunities to press for doing more of what 
they had always tried to do. 

At home, the American people are less free, 
less prosperous, more bitterly divided, and 
much less hopeful in 2011 than in 2001 be-
cause a decade of the War on Terror brought a 
government ever bigger and more burdensome, 
as well as “security” measures that impede the 
innocent rather than focusing on wrongdoers. 
Our ruling class justified its ever-larger role in 
America’s domestic life by redefining war as a 
never-ending struggle against unspecified en-
emies for abstract objectives, and by asserting 
expertise far above that of ordinary Ameri-
cans. After 9/11, far from deliberating on the 
best course to take, our rulers stayed on auto-
pilot and hit the throttles. 

We must, then, understand what our bi-
partisan ruling class wrought in international 
and domestic affairs during the post-9/11 war, 
and how differently the decade might have 
turned out had our rulers pursued the proper 
ends of domestic and international statecraft.

Degrading our Military

In world affairs, the most significant 
long-term result of the post-9/11 decade is 
the transformation of the U.S. armed forc-

es into a constabulary designed to occupy un-
friendly peoples while our policies attempt to 

“build” them into friendly nations. This shift-
ing of the American military mind—trans-

forming war into nation-building—started 
during Vietnam and accelerated in this decade. 
The material aspects are easy to note: whereas 
a generation ago the Navy had some 600 com-
batant ships, today it has 284—ever fewer of 
which are fit for controlling the open seas, the 
role appropriate to an island nation’s navy. Typ-
ical is the diversion of funds to a few Littoral 
Combat Ships, intended for small-scale pen-
etration of hostile coasts, and away from major 
combatants such as the Virginia-class subma-
rines. Small-scale penetration of Asia’s coast is 
irrelevant to China’s challenge, and good as the 
Virginia-class subs are, they no longer simply 
outclass the competition: the newest Russian 
models dive deeper, run faster, and are nearly 
as quiet. In short, as China extends its capac-
ity to monopolize the Western Pacific rim, the 
U.S. Navy has ever fewer means to contest it, 
and our surface fleet can no longer venture 
confidently where the Russians don’t want it.

The story is the same on land and in the 
air. In 2002 as part of the transformation to 
America’s new model military, then-Secretary 
of Defense Donald Rumsfeld canceled the 
Army’s new self-propelled, remote-controlled 
artillery system. What good would it do, so 
went the argument, in any situation other than 
combat against sophisticated, powerful ene-
mies? It would be useless in the urban warfare 
into which the War on Terror had degener-
ated and for which America’s land forces were 
being refashioned. The same logic led to the 
2009 cancellation of the F-22 Raptor, surely 
the world’s finest fighter-bomber airplane. No 
more than 187 would ever be built. Why? Be-
cause the Russians and Chinese were slower 
than expected in building comparable planes. 
When they do build them, the U.S. will op-
pose them with the F-35—a cheaper and less 
capable plane. But the government does not 
believe it will ever have to fight sophisticated 
opponents. And besides, it needed the money 
for the War on Terror. 

Arguably this war’s most typical pur-
chase has been the Mine Resistant Ambush 
Protected vehicle (MRAP), some 15,000 of 
which were ordered at an approximate cost 
of $20 billion. The idea was to make it safer 
for our troops in Iraq and Afghanistan to live 
and move in places infested by powerful land 
mines, emplaced and replaced day after day. 
Such mines have inflicted the bulk of U.S. ca-
sualties in the War on Terror. Of course the 
MRAPs don’t work against shaped charges 
designed to penetrate them. In short, they 
cannot make sense out of the criminal non-
sense of operating in perpetually replenished 
minefields. The point is that even had the 
transformation of the armed forces secured 
victory in that war, it still would have mate-
rially crippled America’s capacity for dealing 
with any other kind of war.

The armed forces’ moral decline is more 
serious. The quality of senior officers (as op-
posed to that of senior non-commissioned 
officers, who advance through exams) results 
from advancement via “efficiency reports”—
that is, from pleasing superiors. It starts with 
generals and admirals chosen for compat-
ibility with the ruling class rather than for 
winning wars. Below that, the command and 
general staff colleges and the war colleges 
help filter out the warriors at the field-grade 
level. The fact that more officers who have fin-
ished their initial military obligation (Army 
and Marine captains, Navy lieutenants) now 
choose to leave the military than new offi-
cers choose to join is an accurate barometer 
of their discontent. They, and the military 
families that discourage their children from 
becoming officers, blame the top brass for de-
signing operations that please politicians at 
the cost of wasted lives and lost wars. Endors-
ing the military nonsense of the War on Ter-
ror has become the prerequisite for successful 
military careers. 

From Bad to Worse

This transformation in the struc-
ture and mission of our armed forces in 
the War on Terror was supposed to in-

crease our influence in the world. Instead, our 
ruling class’s penchant for treating its wishes 
about what foreign realities should be as ac-
curate perceptions of what they are has of-
ten made bad situations worse. Immediately 
after 9/11 the Bush Administration gratu-
itously assumed that all the world’s govern-
ments were aghast at what had been done to 
America, and would cooperate in eradicating 
terrorism. At least some might have, if we had 
proved ourselves fearsome abroad and stout at 
home. Instead, the U.S. government became 
more pliant than ever in its foreign dealings, 
while at home it went on a spending binge that 
indebted it to the rest of the world. Disrespect 
has been a natural consequence.

Consider Russia. Vladimir Putin recently 
called America “a parasite on the world econo-
my.” In the international arena, he has shown 
similar contempt. While the Putin regime was 
eager enough to help the U.S. strike a blow at 
Islamists in nearby Afghanistan, it never devi-
ated for an instant from its neo-Soviet image 
of itself and from its consequent antagonism 
toward America. The Bush team, Condoleezza 
Rice especially, was eager to propitiate Putin 
with a quiet reformulation of the U.S. missile 
defense program, which effectively preserved 
Moscow’s ability to devastate America with 
missiles (President George W. Bush’s legal re-
jection of the 1972 ABM Treaty notwithstand-
ing). This policy only whetted Putin’s eager-
ness to press America for further concessions 
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in that field, and to resent not getting them. 
Since 2002 the Putin regime has not passed 
up opportunities to embarrass Secretaries of 
State Rice and Hillary Clinton by making pe-
remptory announcements of decisions against 
them on matters they had come to negotiate, 
and to lend support to America’s enemies, 
from opposing U.N. resolutions against Sadd-
am Hussein to opposing meaningful sanctions 
against Iran’s nuclear program. And of course 
Russia has continued, unabated, its intimida-
tion of Georgia and Ukraine (the former by 
war) to pull them back into the Soviet orbit. 
The U.S. government’s response was to cancel 
plans for missile defense cooperation with Po-
land and the Czech Republic and to ratify a 
treaty demanded by Putin under which U.S. 
reductions of missiles will keep pace with the 
natural decay of Moscow’s arsenal. Our bipar-
tisan ruling class earned Russia’s contempt.

The same goes for China. Its long-range 
goal is to expel the U.S. from the Western 
Pacific, its immediate goal to prevent Taiwan 
from obtaining the wherewithal to defend it-
self. Because the crucible of any military strug-
gle for Taiwan is control of the Taiwan Strait, 
China’s diplomacy has focused on restrict-
ing Taiwan’s acquisition of the airplanes and 
submarines that are essential to that control. 
The U.S. government responded by excluding 
precisely those items from its military sales 
to Taiwan. China’s increasingly bold warn-
ings that the U.S. should not interfere with 
its pressures on other Pacific islands should 
surprise no one. 

Iran became a major problem for the U.S. 
in 1979 when the Carter Administration 
helped overthrow its pro-Western shah, and 
when the Carter and Reagan Administrations 
and their successors answered its seizure of 

the U.S. embassy—a textbook act of war—
with textbook demonstrations of unserious-
ness. They convinced countless persons that 
terrorism against Americans is safe. The U.S. 
response to Iran’s building of nuclear weapons 
has been typical. The Iranians—not just the 
regime—want nukes because they are the only 
Shia state in the Sunni-dominated Muslim 
world, and because they want to further the 
interests of Shia populations in Sunni domi-
nated states. They want nukes all the more 
because they know that the U.S. government 
takes sides against the Shia in all possible situ-
ations. But American threats of military ac-
tion are obviously hollow, if only because the 
U.S. government complains publicly that Ira-
nians are killing American solders in Iraq—
another act of war—while not responding 
with war. Moreover, in 2006 the U.S. govern-
ment stopped Israel from answering with full-
scale war the war that Iran’s pawn, Hezbollah, 
had started against Israel. American economic 
sanctions are similarly unserious because seri-
ous ones would displease the European, Rus-
sian, and Chinese governments. In short, our 
rulers have made Iran a worse enemy by siding 
with its enemies and suffering its deadly at-
tacks, thus advertising our impotence.

AFPAK

The war on terror is turning paki-
stan’s people, long friendly to America, 
into enemies. Pakistan is necessarily 

very interested in Afghan affairs because some 
of the same ethnic groups, especially the Pa-
shtun, live on both sides of the artificial bor-
der. In the 1990s, Pakistan sponsored the for-
mation of Afghanistan’s Taliban to safeguard 
Pashtun and Pakistani interests after the 
Soviet Union’s departure. When, after 9/11, 
the U.S. government indicted the Taliban for 
having harbored some of the attack’s planners, 
Pakistan was quick to pull its support for the 
Taliban and helped the U.S. overthrow them. 

But after 2002, and much more rapidly af-
ter 2008, the U.S. government literally occu-
pied Afghanistan to “nation-build” it according 
to the standard recipe, including equality for 
women. Armed resistance to the American oc-
cupation by tribal and Islamist elements grew 
quickly on both sides of the border. U.S. oc-
cupiers termed it “Taliban.” Regardless of the 
name, the Islamist opposition designated Pak-
istan’s government as an enemy quite as much 
as the U.S. Our government then began strik-
ing targets inside Pakistan, putting Pakistan’s 
government in the position of having to fight 
its own people. The U.S. helped to overthrow 
the country’s president, Pervez Musharraf, for 
insufficient alacrity in doing so. As Pakistani 
public opinion becomes ever more anti-Ameri-
can, his successors writhe in the same bind.
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This leads us to consider Afghanistan. 
While the U.S. invasion of 2001 did America 
some good by showing that Americans would 
punish those who harbor terrorists, the sub-
sequent occupation did America much harm 
by showing the extent to which our new way 
of war is counterproductive. In 2001 few Af-
ghans had ever heard of the U.S. Of those who 
had, most knew that Americans had helped 
them rid themselves of the deeply hated So-
viets. True, the Taliban harbored Osama bin 
Laden’s Afghan Arabs because they brought 
money and lent a little help in their fight 
against the Uzbeks and Tajiks. Whether any 
Taliban knew or cared about bin Laden’s anti-
Americanism is by no means clear.

Clearly though, the Taliban were not, per 
se, America’s enemies. After the invasion, 
most Taliban switched sides and happily sold 
to the Americans every Arab they could find 
in their midst. Ten years later, after Ameri-
can “nation-building,” involving economic aid 
that dwarfs Afghanistan’s GDP, millions of 
Afghans are America’s enemies. Through le-
gitimate and illegitimate channels (it matters 
little which), American money made fortunes 
for countless Afghans. But that did not coun-
terbalance the resentment of those who did 
not get their share of the loot; and then there 
was the antagonism engendered by American 
forces’ countless intrusions and killings, many 
on the basis of unsubstantiated intelligence 
reports. Even in the absence of such things, 
the mere presence of wealthy, haughty for-
eigners would have rubbed the Afghans the 
wrong way.

Iraq’s Legacy

That is roughly the story of iraq, too. 
Saddam Hussein supported and advo-
cated terrorism by paying bounties to 

suicide bombers, and hosting terrorist orga-
nizations’ headquarters and training facilities. 
The first attack on the World Trade Center in 
1993 was mounted from Iraq. Some of its or-
ganizers, including Khalid Sheik Mohammed, 
also took part in 9/11. U.S. Intelligence still 
shrouds in secrecy what it knows about the 
deep relationship between Iraqi Intelligence, 
al-Qaeda, and other organizations infiltrated 
by it. Saddam had made himself the paladin 
of anti-Americanism in the Arab world. Thus 
the 2003 U.S. invasion that overthrew him 
served the American people well. Had our 
forces withdrawn quickly, they would have 
left most Iraqis grateful to America, and the 
rest fearful of it. But the subsequent occupa-
tion of Iraq was a multidimensional disaster.

Under the rubric of “nation-building,” 
dressed and complicated by commitments 
and semi-commitments to democracy, wom-
en’s rights, and anti-terrorism, the occupa-

tion’s practical political purpose was not to 
leave Iraq to its Shia majority and Kurdish 
separatists, but rather to “stabilize” (read, to 
preserve) the role of its ruling Sunni minority. 
Its practical operational purpose was to tamp 
down a civil war—at first a one-sided attack 
by Sunni on Shia, and then a two-sided af-
fair from which the Sunni eventually sought 
relief (the 2007-08 “surge” of U.S. troops that 
protected Sunni enclaves). The day-to-day re-
ality of the Iraq occupation was U.S. troops 
driving around the country trying to disarm 

“insurgents,” and getting blown up by road-
side bombs. By the time our troops withdrew, 
the Kurdish north had become Kurdistan, 
the Shia ruled from north of Baghdad to the 
Persian Gulf, the Sunni enclaves were well 
armed, and all Iraqi sides were convinced that 
the next round of struggle would yield bet-
ter results for them. Disrespect for America 

may be the occupation’s most harmful inter-
national legacy. 

Iraq’s legacy in America is worse. The oc-
cupation habituated the U.S. armed forces to 
regard it as normal to bleed without prospect 
of victory. Officers who commanded their 
troops to operate in replenished minefields, 
and who enforced “rules of engagement” that 
make troops vulnerable to un-uniformed 
enemies until these took action, profited by 
turning their backs on soldierly ethics that 
are as fundamental to the profession of arms 
as the Hippocratic oath is to the medical pro-
fession. At home, the occupation of Iraq be-
came an occasion for bitter partisan warfare. 
The Democratic Party and the major part of 
the ruling class denounced President Bush for 
applying the Democrats’ own formula of war-
fare to Iraq, to the point of identifying with 
the conspiracy theories about Bush purveyed 
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by Michael Moore’s movie Fahrenheit 9/11. 
The Republican Party countered by espous-
ing nation-building more strongly than the 
Democrats ever had. Some even adopted the 
neoconservative view that nation-building is 
America’s defining duty, that America exists 
primarily to reshape other peoples whether 
they like it or not. More harmful yet, the Iraq 
occupation sapped the patriotic generosity 
with which the American people had support-
ed the War on Terror. The American people 
had expected the war to end the threat from 
terrorists. But the occupation of Iraq and Af-
ghanistan proved that our ruling class is ca-
pable only of fruitless bloodshed.

Arab Spring?

Our rulers proved unable to deal 
with foreign realities in part because 
they superimposed images of them-

selves on them: liberal internationalists saw 
peoples eager for secular technocratic prog-
ress, realists saw sober adjusters of national 
interests, and neoconservatives saw budding 
democrats. All sides, however, held fast to 
their longtime affections for individual for-
eign regimes. By this jumble of irrationalities, 
our rulers defined the Arab world’s turmoil of 
2011 as “the Arab Spring.” They were confi-
dent that it would deliver the world from the 
troubles that the Arabs had caused during the 
previous generation, and attributed this won-
der in part to the War on Terror. Typical was 
Fouad Ajami: 

This was the Arabs’ 1989, their supreme 
moment of historical agency, a time 
when younger people broke with their 
culture’s history of evasion and scape-
goating. For once the “Arab Street” was 
not gripped by anti-Zionism and anti-
Americanism, for once it wasn’t looking 
beyond its geography for alien demons.

Pedestrian explanations are better ground-
ed. Ever since the Western powers’ post-World 
War II withdrawal from the Arab world, poli-
tics there has been a struggle between, on the 
one hand, secular Westernizing elites—rang-
ing from Egypt’s Nasserite regime to the Syr-
ian Baath, the Algerian and Palestinian party 
states, and the Saudi and Gulf monarchies—
and on the other hand, Islamists, especially 
the Muslim Brotherhood. All these regimes 
are alike in that they are defined by corrup-
tion and repression, and try to refocus their 
peoples’ anger on outsiders. Nearly all have 
presided over ever-worsening economic and 
social conditions. Islamists have become more 
popular and powerful in each and every one 
because they are the only alternative to the re-
gimes’ client networks. Talk of “Arab Spring” 

is silly because it supposes that the under-
standing of and desire for liberal civil society 
exists in the Arab world. Even sillier is the no-
tion that the “Arab springers” who have shak-
en regimes from Tunisia to Syria are moved, 
not by the urge to put tyrants in iron cages 
and then to take their place (and tighten the 
siege on Israel, to boot), but by the notion that 
all human beings have equal rights because all 
are created in the image and likeness of God. 
In Islamic terms, that idea is blasphemy.

Silliness hides what ought to be the basic 
distinction in international affairs: between 
regimes antagonistic to American interests 
and those that respect those interests. It hides 
the question of what opportunities any situ-
ation might offer for advancing those inter-
ests. Thus, our ruling class helped overthrow 
Egypt’s regime despite its 30-year alliance 
with us, but did nothing to overthrow Syria’s, 

and the American Left, he preferred to pre-
tend that hijacking was a non-political prob-
lem to be solved by subjecting all passengers 
to metal detectors and prohibiting passengers 
from interfering with hijackers—never mind 
that gun-carrying passengers had thwarted 
some hijackings. Thus, Nixon made clear that 
the U.S. would be officially blind to the po-
litical responsibility for terrorism. Once that 
happened, Palestinian terrorists and their 
sponsoring governments made aircraft hi-
jacking a major international problem. More 
important, this official blindness meant that 
thenceforth the U.S. government would con-
sider any ordinary American to be as likely a 
perpetrator of terrorism as any actual terror-
ist or terrorist government. The pretense of 
value-free, politically neutral security proved 
to be catnip for politicians eager to evade re-
sponsibility. Businesses supported the policy 
because doing so meant they would be paid 
for providing the screening equipment to treat 
millions of Americans as potential hijackers 
or suicide bombers. For people looking for 
easy jobs, homeland security was a bonanza. 

Has homeland security prevented some-
thing like another 9/11? No. In fact, no one 
has tried anything of the sort. Had they done 
so, nothing homeland security has put in place 
would have stopped them. We do not know of 
any operation planned and manned by profes-
sionals, as 9/11 was, that has been stopped. We 
do know that American society has countless 
inherent vulnerabilities to terrorism, which no 
one has taken even a little trouble to exploit. 
Nothing could ever stop ten people in ten 
states from throwing flaming gasoline bottles 
into ten school buses simultaneously, thus 
shutting down the U.S. school system. But no 
one has done it. Homeland security created 
closely packed lines of people in front of air-
port security checkpoints—the perfect target 
for explosive-laden carry-on luggage. But no 
one has attempted that, either, nor committed 
any of the other outrages so obviously feasible 
and requiring so little skill and organization. 
We don’t know why not. In short, homeland 
security has proven irrelevant to terrorism. 

For the American people, homeland se-
curity means badges and procedures, ritual 
humiliations of grandmothers and children 
at the hands of people who would melt at the 
sight of an actual terrorist. Confronting ter-
rorists is not what our “security” people sign 
up for. Though no one takes this security seri-
ously, it has serious consequences. For some 
it has meant becoming accustomed to being 
herded, while others have become accus-
tomed to doing the herding. For all, it means 
suppressing the knowledge that terrorists 
have been almost exclusively Muslims, while 
indulging the politically correct fantasy that 
one’s neighbor could be a terrorist. The fac-

whose 40-year record of opposition to America 
includes using the terrorist group Hezbollah 
to kill Americans. Nor did our rulers imagine 
that they could exact prices from Saudi Ara-
bia and the Gulf sheikdoms for U.S. forbear-
ance in the face of their troubles. And when 
Libya’s regime was faced with armed insurrec-
tion, our rulers eschewed both a swift coup de 
grace and dignified quiet. Instead, our ruling 
class, joined by Europe’s, mounted an indeci-
sive military campaign that, whatever else it 
did, earned contempt for its authors. We can 
gauge that contempt by noting the new Liby-
an authorities’ refusal to extradite Abdelbaset 
al-Megrahi, the convicted perpetrator of the 
1989 Lockerbie bombing.

The Home Front

“Homeland security” grew into a 
quarter-trillion-dollar public-pri-
vate industry that changed life in 

America so quickly, with so little debate, be-
cause it followed the template established a 
generation earlier by the Nixon Administra-
tion’s response to the first aircraft hijackings. 
American leftists were hijacking planes to 
Cuba, and Fidel Castro was sheltering them. 
But because Nixon feared confronting Cuba 

The attempt to mind 
others’ business meant 

a “long war” that 
no one could even 
think of ending.
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ile misapplication of the term “terrorist” leads 
all too naturally first to labeling and then to 
treating domestic political competitors as en-
emies. Thus does war prosecuted indefinitely 
and incompetently against foreign enemies 
make for real war among fellow citizens. 

As Professor John Yoo has explained at 
length, the legal-political basis for the post-
9/11 security state is the notion that war in-
vests any commander-in-chief with essentially 
enormous, almost unlimited power. The Ro-
mans had put it succinctly: salus populi supre-
ma lex, the people’s safety is the supreme law. 
But when war is defined as endemic, without 
end, the invocation of war power becomes 
simply the claim that the government may do 
whatever it can get away with. Such law brings 
war home. While working in the Justice De-
partment under George W. Bush, Yoo wrote 
that the president has the power to declare and 
treat anyone as an enemy combatant. For this 
and other opinions, the succeeding adminis-
tration came close to treating Yoo himself as a 
criminal. My point is that once those who par-
ticipate in politics become accustomed to the 
notion that political power is unlimited, they 
have a harder time finding reasons why they 
should restrain their passions. Why not push 
to the limit the policies that most benefit one’s 
own supporters? Why not first label (as Vice 
President Biden has done with the Tea Party) 
and then treat as terrorist or simply criminal 
whatever and whoever stands in one’s way? 

Rules by Experts

The war on terror has moved ameri-
can politics and institutions further 
away from mutual persuasion toward 

antagonistic assertions of prerogative. Wars 
for hazy ends prosecuted without clear decla-
ration of purpose did not begin in 2001. But 
never before were enemies designated by in-
telligence agencies, which declined to make 
public the bases for their judgments. Between 
2001 and 2007 a bitter debate between the 
CIA and the Defense Department (backed by 
Vice President Dick Cheney’s office) bubbled 
to the surface over Iraq’s role in 9/11, and ter-
rorism in general. The debate, which really was 
about whether and on whom we should make 
war, was settled intramurally by bureaucrats 
who used sympathetic journalists to discredit 
their opponents while foreclosing rebuttal. 

“Security of classified information” in war-
time is the official reason why our ruling class 
thus cut Congress (and the American people) 
out of decisions on this and other vital mat-
ters. By the same logic, the CIA announced in 
2010 that the president and his advisers had 
concluded that one Anwar al-Awlaki, a U.S. 
citizen in Yemen, was so involved in terrorism 
that American forces would hunt him down 

and kill him. Of what capital crime was he 
accused? By whom? Who convicted and sen-
tenced him? The experts. On the basis of what 
evidence? Sorry, can’t say. Classified. Wartime 
necessity, you know.

Decision-making by “experts” rather than 
by people and procedures responsible to the 
American people has always been American 
progressives’ prescription for American life. 
During the past decade, the pretense that 
America was at war has given this practice a 
major boost. For example, official and semi-
official panels of experts from government, 
business, and the academy generated “stud-
ies” on the energy and health-care sectors of 
the economy. Based on these, the government 
promulgated regulations and presented Con-
gress with demands that it approve massive 
legislation to “stop global warming” and to 

“establish universal medical care.” These gov-
ernment-business-academic experts, i.e. this 
ruling class, presented their plans as demands 
because, they shouted, “the debate is over,” 
and opponents are not qualified to oppose. 
Regardless of these demands’ merits, such 
claims to authority are based strictly on the 
proponents’ credentials. My point, however, is 
that these credentials are based largely on the 
government endowing these proponents with 
positions and money. As President Dwight 
D. Eisenhower warned in his farewell address, 
such expertise is a circular function of govern-
ment power. 

The event for which the decade is most 
likely to be remembered, namely the “great 
recession,” was a similar phenomenon. When 
the financial bubble in mortgage-backed secu-
rities burst in 2008, the leaders of both par-
ties, and pundits from the New York Times 
to the Wall Street Journal, assured Congress 
authoritatively that appropriating some $800 
billion for the Treasury to buy up “toxic as-
sets” would fix the problem. Three out of 
four Americans dissented, in part because of 
widespread recognition that the U.S. govern-
ment’s increase in expenditures from $1.86 
trillion in 2001 to $2.9 trillion in 2008, due 
in part to the war, was unsustainable. Yet 
Congress bowed to “expert” opinion. But the 
markets tanked, the fix did not work, and the 
economic collapse gathered momentum. The 
subsequent Democratic administration in-
creased spending even more radically, to $3.7 
trillion, roughly doubling federal expenses in 
a decade, and pushed the national debt over 
$14 trillion—almost equal to America’s GDP. 
By 2011, 40 cents out of every federal dollar 
spent had to be borrowed. 

As a prescription for salvation, the very 
same spectrum of experts that had certified 
the efficacy of bailing out big banks empha-
sized to Congress that the country needed 
to borrow more money and pay more taxes. 

Three fourths of Americans wanted neither 
to borrow more nor to pay more. The experts 
labeled them “irresponsible” and even “terror-
ists.” The markets tanked again, and the great 
recession got a second wind. The 2010 census 
reported that in 2009 the inflation-adjusted 
median family income was $49,445, down 
from $51,161 in 2001. Although the official 
unemployment rate at this writing is only 
9.1%, a truer measure of America’s condition 
is that only 45.4% of Americans of working 
age are employed full time—a true definition 
of depression.

Whatever It Takes

The common denominator of our rul-
ing class’s domestic and international 
strategy in the post-9/11 decade is its 

determination to double its bet on already 
failed policies. This self-referential mindset is 
the root cause of America’s decade of loss. The 
New York rescue worker’s shout to President 
Bush to do “whatever it takes” summed up the 
American people’s priorities: rid the world of 
the kind of people who trammel our way of 
life so that we can get back to living it. Con-
gress’ authorization for the use of force echoed 
that mandate. But as the ruling class set about 

“doing something” in response to the attacks, 
it started from the premise that the Ameri-
can people are ignorant and hardly worth lis-
tening to. Hence there was no need to depart 
from the ideas and policies with which the 
Establishment had identified itself. Nor was 
there any discussion in the mainstream media 
about whether those ways might have violated 
principles of statecraft to which it might now 
be necessary to repair. 

In statecraft as in everything, understand-
ing the problem correctly is prerequisite for do-
ing no harm, and maybe some good. Because 
the Bush Administration took CIA director 
George Tenet’s snap judgment that Osama 
bin Laden and al-Qaeda were responsible 

“game, set, and match” for 9/11 as a warrant 
for identifying them with America’s terrorist 
problem in general, it failed to ask the clas-
sic headwaters question: what is the problem? 
Had it done so, it might have noticed that the 
9/11 hijackers were part of a wave of deadly 
disrespect for America that had been growing 
throughout the Muslim world—and not just 
there—for a generation. Had the Bush team 
focused on the realities that fed growing im-
ages of America as “the weak horse” (to use 
Osama bin Laden’s words), they would have 
had to consider who were the major contribu-
tors to that disrespect, what they and their 
predecessors had done to incur it, and then to 
decide what actions would restore it. 

That would have pointed to the Middle 
East’s regimes, and to our ruling class’ rela-
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tionship with them, as the problem’s ultimate 
source. The rulers of Iran, Iraq, Syria, Egypt, 
Saudi Arabia, and the Palestinian Authority 
had run (and continue to run) educational 
and media systems that demonize America. 
Under all of them, the Muslim Brotherhood 
or the Wahhabi sect spread that message in 
religious terms to Muslims in the West as 
well as at home. That message indicts Amer-
ica, among other things, for being weak. And 
indeed, ever since the 1970s U.S. policy had 
responded to acts of war and terrorism from 
the Muslim world by absolving the regimes 
for their subjects’ actions. For example, when 
Yasser Arafat’s PLO murdered U.S. ambas-
sador Cleo Noel, our government continued 
building friendly relations with Arafat, and 
romancing the Saudi regime that was financ-
ing him. Since then the U.S. government has 
given $2.5 billion to the PLO. Part of the rea-
son was unwarranted hope, part was fear, and 
part was the fact that many influential Ameri-
cans were making money in the Arab world. 

Chasing Geese

An honest assessment of america’s 
problem would have led the Bush team 
to ask: why, given how we have be-

haved, should any Muslim government take 
the trouble of restraining anyone inclined to 
do us harm? The local regimes know far bet-
ter than we who among their subjects is in-
clined to do us harm. Their schools and me-
dia are anti-American because the regimes 
make them so. Why not change course and 
hold them fully responsible for any harm that 
comes to us from their subjects, no matter 
how indirectly? 

Had the National Security Council, the 
CIA, the State Department, or the Penta-
gon thought in terms of forcing foreign rul-
ing classes to live up to their responsibility 
to curb harm from within their jurisdictions, 
they would not have entertained the thought 
of trying to do that job for them. If a regime, 
say Iraq or Syria or the PLO, did not stop 
behaving as it had since the 1970s, the U.S. 
government could have overthrown it, and 
turned its remnants over to its domestic en-
emies’ tender mercies. The U.S. would not 
have thought in terms of “nation-building,” 
but instead would have maintained the dis-
tinction between our business and other 
countries’ business. The short military op-
erations that might have ensued would have 
wiped out the prominent people who are the 
sources of our troubles, quickly establishing 
massive incentives for their successors to re-
spect America. 

Instead, by supposing that America’s prob-
lem was a singular bunch of renegades called 
al-Qaeda, supported only by a primitive band 

called the Taliban, the Bush Administration 
began the War on Terror as in effect a chase 
after wild geese. Even al-Qaeda, never mind 
countless other terrorists, got principal sup-
port from glitzy Saudis rather than from griz-
zled Afghans. The Afghan wild-goose chase 
was all the more ridiculous because catching 
these geese could not fix America’s problems. 
Setting objectives other than the ones that rid 
you of your problems is the biggest mistake 
anyone can make in war.

After the 2001 invasion ousted the Taliban 
and put a substantial percentage of all “Af-
ghan Arabs” in Guantanamo Bay prison, the 
number of terrorist acts for which the perpe-
trators claimed credit on behalf of al-Qaeda 
(though previously they had never heard of 
the group) increased geometrically. The Bush 
team explained that the network had “metas-
tasized.” The government thereafter simply 
labeled all significant terrorists “al-Qaeda.” 
Doing this further clouded our understand-
ing. Unlike cancer, crab grass, or the mythical 
Hydra, human organizations do not respond 
to severe cutbacks by instantly sprouting mul-
tiple new tentacles. No, more people took up 
anti-American terrorism after America’s ini-
tial acts in the War on Terror because these 
acts had shown once more the impotence of 
American policy. 

The logical consequence of the Bush Ad-
ministration’s error was that that henceforth 
it would be necessary to root out these previ-
ously nonexistent bands by long-term military 
intervention or outright occupation of foreign 
lands. The attempt to do jobs that only other 
governments can do—to mind others’ busi-
ness—meant a “long war” that no one could 
even think of ending. It resulted in failure 
after failure, met by pathetic attempts to re-
define success. Instead of respect, such opera-
tions earned America yet more contempt. 

How could anyone have imagined that kill-
ing or imprisoning in Guantanamo hundreds 
of low-level persons, evidence of whose rela-
tionship with anti-American terror was usual-
ly weak and secondhand, would keep America 
safe from terrorists while America continued, 
among other things, to prop up the Wahha-
bist Saudi regime, financing Yasser Arafat’s 
PLO, and sparing Syria’s terrorist Baath? 
Why suppose that the armed bands roaming 
Iraq and Afghanistan are anti-American ter-
rorists who must be fought in their countries 
lest they come and strike America, when it 
was perfectly obvious that Iraqis and Afghans 
were fighting one another for local advantage 
and fighting Americans insofar as they got in 
their way? The answer seems to be that recog-
nizing that the regimes and the cultures that 
spawn terrorists are the problem would force 
our leaders to acknowledge how mistaken 
they were in fostering those regimes, and how 
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monumental the task of dealing with them re-
ally is. By fighting small fry, our leaders can 
pretend to be waging patriotic war while also 
pretending that hostile regimes are really not 
so hostile and that dallying with them had 
been the right thing to do all along. Thus did 
the crafting of operations that are not part of 
a plan for ending the war—operations that 
combined intrusiveness and fecklessness—
open America to worse than terrorist acts.

Public Safety

Solidity of the home front, i.e., mu-
tual trust between the people and their 
government, has to be statecraft’s para-

mount priority. But the assumption on which 
our ruling class based its approach to internal 
security against terrorism—namely, that it 
is impossible to distinguish ordinary Ameri-
cans from terrorists—negates the basis for 
mutual trust. Ordinary Americans, on whom 
the government imposed ever more intrusive 
security measures and whom it scolded for 
being “Islamophobes,” reasonably felt that 
government might regard them as “violent 
extremists.” Our rulers also went out of their 
way to appease the most unfriendly parts of 
America’s tiny Islamic population, including 
seeking advice on the proper attitude to take 
toward Muslims from the transparently anti-
American Council On American Islamic Re-
lations. But this simply gave such people more 
power to further their agendas, while foisting 
upon the American people a dispiriting politi-
cal correctness. How could anyone have imag-
ined that any people would not lose confidence 
in elites that seemed arguably more solicitous 
of enemies than of fellow citizens? 

What would have happened if, instead, our 
ruling class had approached the problem of 
internal security by reminding itself that the 
American people had secured American soci-
ety very adequately during World War II and 
the Cold War, against enemies far more po-
tent and who blended into American society 
more easily than contemporary terrorists ever 
could? Honesty would also have required ad-
mitting that the hijackers of 9/11 were able to 
succeed partly because the U.S. government 
had trained a generation of Americans not 
to interfere with hijackings. Our bipartisan 
rulers might also have reconsidered whether 
perhaps they might have erred by configuring 
new public buildings and reconfiguring old 
ones to treat the public, whom officials are 
supposed to serve, as potential threats? Our 
rulers might have paid attention to Alexis de 
Tocqueville’s observation that America was 
much less policed than Europe, but suffered 

from less crime because ordinary citizens took 
public safety into their own hands.

Only with difficulty can we imagine post-
9/11 America minus the razor wire (which 
anyone intent on mayhem can cut), minus the 
stanchions around public buildings (which 
any rented bulldozer can clear), minus the 
badges (easy to counterfeit), and minus the 
TSA screeners (whose uselessness is demon-
strated by every “red team” test penetration). 
But we don’t have to imagine that the passen-
gers of Flight 93 took matters into their own 
hands the moment they realized that govern-
ment rules were costing them their lives, and 
that, ever since, aircraft passengers have po-
liced their flights with absolute efficiency. Nor 
do we have to imagine that ordinary Ameri-
cans naturally recoil from and protect them-

allow normal life to resume? To support those 
operations the government would have had 
to cut back other spending and perhaps raise 
some taxes. No doubt, in fall 2001 the Ameri-
can people would have accepted these sacrifices. 
But they would have demanded results. Since 
the administration was not about to try that, 
it sought to satisfy the American people with 
the pretend-safety of “homeland security,” with 
images of U.S. troops in combat, and perhaps 
above all with domestic prosperity fueled by 
record-low interest rates and massive deficit-
spending. 

This pretend-prosperity aimed not only to 
anesthetize criticism of endless war, but also 
to feed both political parties’ many constitu-
encies—the ruling class’s standard procedure. 
Both parties joined in expanding federal guar-
antees for sub-prime mortgages, subsidies for 
education, alternative fuels, and countless ac-
tivities dear to well-connected players. Both 
parties congratulated themselves for establish-
ing new entitlements for prescription drugs and 
for medical care for children. When the “great 
recession” began in 2007 Democrats blamed 
Republicans’ excessive spending on “the wars,” 
while Republicans blamed it on Democrats’ ex-
cessive spending on everything else. Both are 
correct, and both are responsible.

Hard Choices

Ten years after 9/11, america is not 
at peace, is poorer, less civil, and less 
hopeful. But the experts are in charge 

as never before. 
In the American political marketplace of 

2012, the American ruling class’s stock is at 
a historic low. President Obama and nearly 
all who vie to replace him try to disassoci-
ate themselves from the decisions of the past 
decade. So do most of our elites. But since 
none explains and accuses his own errors, it 
is by no means clear whether any have learned 
from their mistakes. More important is what 
the rest of the country may or may not have 
learned. For us to understand how these 
mostly intelligent people could have made er-
rors so big for so long requires understanding 
the principles they violated, and the moral as 
well as the intellectual dimensions of their 
errors. More difficult yet, both intellectually 
and morally, is the essential task of explain-
ing the hard choices that will be required to 
deal with the troubles bequeathed us by this 
decade of defeat. 

Angelo M. Codevilla is professor emeritus of in-
ternational relations at Boston University, and a 
senior fellow of the Claremont Institute.

selves against persons who display the kind 
of foreignness and animosity that Islamists 
and their sympathizers cannot hide. The 
2006 case of “the flying Imams” showed the 
Imams’ threatening behavior caused ordinary 
Americans to remove them from a flight and 
hence from the possibility of doing harm. Un-
fortunately, it also showed that the U.S. gov-
ernment came close to making the Americans’ 
immunological behavior liable to civil penal-
ties. Again and again, the American people 
are forced to confront the fact that its ruling 
class is not on its side.

After 9/11 President George W. Bush told 
the American people to go shopping and be-
have normally. In short: forget that you will 
never again be free to live as before. Think 
about money. This advice followed naturally 
from the government’s decision to persist in 
its ways instead of lifting terrorism’s burden 
from America. What might have happened 
if, instead, Bush had told Americans that the 
terror threat would not last forever, because 
their government would now undertake some 
expensive military operations that would soon 

Ten years after 9/11, 
America is not at peace, 

is poorer, less civil, 
and less hopeful. 

But the experts are in 
charge as never before. 
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Book Review by Ross Douthat

The Art of Persuasion
The Neoconservative Persuasion: Selected Essays, 1942–2009, 

by Irving Kristol. Basic Books, 416 pages, $29.95

The art of persuasion rarely succeeds 
without a leap of imaginative sympathy. 
Identification tends to precede assent: 

to embrace any worldview, any philosophical 
position, one must first imagine oneself as the 
kind of person who could become a Christian 
or an atheist, a Marxist or a libertarian. 

Thus autobiography is often the most com-
pelling form of argument, and few polemics 
are quite so potent as a well-told conversion 
story. Whereas lesser writers merely hector 
the unconverted, the intellectual convert iden-
tifies with them, and inspires identification in 
return. As you are, I once was, he reminds the 
reader—a reassurance that makes it infinitely 
easier to proceed with the argument that As I 
am, you should become. 

No writer understood this better than the 
late Irving Kristol. He was a serial convert: “I 
have been a neo-Marxist, a neo-Trotskyist, a 
neo-socialist, a neoliberal, and finally a neo-
conservative,” he wrote in one of the here-
tofore-uncollected essays included in The 
Neoconservative Persuasion, a compilation, as-
sembled by his wife Gertrude Himmelfarb, 
and son William, spanning Kristol’s six de-
cades in the public square. The last of those 
conversions was of course his most influential 

one, and he helped guarantee its influence by 
weaving elements of his conversion story into 
almost every public argument he made. 

Most of his peers, Kristol noted wryly, re-
garded his Nixon-era rightward turn as “the 
equivalent of a Jew ostentatiously eating pork 
on Yom Kippur.” These were precisely the peo-
ple whose minds his most effective essays set 
out to change. By my count, 9 of the 48 pieces 
in The Neoconservative Persuasion are explic-
itly devoted to discussing why Kristol ended 
up a neoconservative, and what that “persua-
sion” means to him. (This includes the 2003 
piece written at the height of liberal anxiety 
over the “neocon” influence in the Bush Ad-
ministration, which lends the book its title.) 
Many more deploy his conversion more sub-
tly: the first person singular may not explicitly 
intrude, but one constantly has the sense of 
Kristol’s own persona and life story hovering 
over the argument, as a perpetual reminder 
to the wavering reader—who is presumed to 
share Kristol’s cosmopolitanism, and perhaps 
his Jewish roots as well—that the views being 
urged upon them belong, not to some Orange 
County burgher or Bible Belt philistine, but 
to the very model of an Upper West Side Jew-
ish intellectual. 

Consider an essay like 1984’s “The Politi-
cal Dilemma of American Jews,” written dur-
ing Jesse Jackson’s first presidential campaign. 
Addressing the widespread Jewish dismay 
over Jackson’s anti-Semitic forays, Kristol be-
gins by suggesting that his co-religionists are 
facing an intellectual crisis that combines “the 
three critical stages in the life cycle of the in-
dividual,” as defined by “Erik Erikson, in his 
biography of Martin Luther.” 

The explicit (and characteristically pro-
vocative) analogy here is between American 
Jews in the age of “Hymietown” and a Prot-
estant reformer known for his own anti-Se-
mitic excesses. But when Kristol quotes Er-
ikson’s claim that “in some phases of his life 
cycle…man needs a new ideological orienta-
tion as surely and as sorely as he must have 
air and food,” anyone who knows anything 
about the essay’s author understands that 
the model being invoked isn’t Martin Luther, 
but Kristol himself. His personal reorienta-
tion is being held up, implicitly but obviously, 
as the potential answer to the collective crisis 
of his people. 

Or consider Kristol’s two essays on supply-
side theory, 1977’s “Toward a ‘New’ Econom-
ics?” and 1981’s “Ideology and Supply-Side 
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Economics.” Not content simply to defend 
the supply-side idea against its critics, he ex-
pends as many words explaining the histori-
cal genesis of the position as he does arguing 
for its merits. Again, the autobiographical el-
ement is implicit but absolutely crucial. Here 
is how I, a man like yourself, came to embrace 
these controversial notions, Kristol seems to be 
saying. Perhaps you might consider embracing 
them as well.

Not every reader was swayed by 
such appeals, of course. (Most Amer-
ican Jews remain staunch Democrats, 

and supply-side economics never gained a mass 
following among the New York intelligentsia.) 
And somewhat fewer, perhaps, are swayed by 
them today. For all its strength as a polemic, 
the conversion story inevitably becomes a little 
less persuasive once the world that it describes 
has passed into history, and the convert him-
self has passed to his reward.

Without Kristol here to defend it, then, it’s 
not surprising that neoconservatism has fall-
en lately into a kind of disrepute—not only 
among his longtime liberal antagonists, but 
among many conservatives as well. 

On the Left, neoconservatives get the 
blame for the various foreign policy debacles 
of the past decade, and particularly for the 
Wilsonian fervor that accompanied some of 
the Bush Administration’s lower moments. 
On the Right, they often get blamed for the 
Republican Party’s un-conservative spending 
record during the Bush era, which Tea Par-
tiers and libertarians trace to neoconserva-
tism’s unseemly comfort with the post-New 
Deal welfare state. (The admirers of Ron Paul, 
of course, advance both of these critiques at 
once, linking statism at home to utopianism 
abroad and blaming the neocons for both.)

At times, the essays in The Neoconserva-
tive Persuasion suggest that these critics have 
a point. Neoconservatism may not be a rigid 
ideology, but even as a “persuasion” it comes 
with certain defining attributes, which recur 
throughout Kristol’s repeated explanations 
of his worldview. In domestic policy, these 
include a preference for economic growth 
over balanced budgets, a belief that the post-
New Deal welfare state should not be torn up 
root and branch but rather “reconstruct[ed]…
along more economical and humane lines,” 
and a sense of the importance of religion and 
public morals that extended naturally to a 
sympathy for the post-1970s Religious Right. 
In foreign affairs, they include an emphasis on 
military strength and moral clarity, a skepti-
cism of international institutions and a hostil-

ity to anything that looks remotely like world 
government, and a definition of the national 
interest that’s both geographically expansive 
and includes “ideological interests in addition 
to more material concerns.”

One need not succumb to the lazy anti-
neocon paranoia of the mid-2000s to see 
some of the Bush Administration’s failures 
foreshadowed in this list. The neoconserva-
tive emphasis on growth over balanced bud-
gets, for instance, contributed to a dangerous 
Republican insouciance about deficits, and a 
naïve assumption that tax cuts could always 
pay for themselves. The neoconservative pref-
erence for what Kristol termed “strong gov-
ernment over weak government” anticipated 
the expansion of federal spending and power 
under Bush’s “compassionate conservatism.” 
The neoconservative insistence on the ideo-
logical element in American foreign policy 
helped inspire a naïveté about our ability to 
reshape distant societies to our liking, given 
voice in Bush’s implausible Second Inaugural 
assertion that “America’s vital interests and 
our deepest beliefs are now one.”

But a careful reading of the neocon-
servative Persuasion also suggests that 
Kristol would be ready with two re-

joinders to this indictment, were he returned 
to us to face it. The first would be directed at 
those on the Right (libertarians, Tea Partiers, 
Glenn Beck watchers, and so forth) inclined 
to dismiss neoconservatism as a kind of intel-
lectualized RINO-ism—a hopeless sell-out to 
big government, a watering-down of the true 
conservative faith. Yes, Kristol might agree, 
neoconservatism is not so pure as libertarian-
ism, and not so stalwartly anti-government as 
the Goldwater-era Right. But this is precisely 
why it has been effective, in politics and public 
policy alike, where other conservatisms have 
often failed. Most Republican politicians 

“could not care less about neoconservatism” as 
a doctrine, he wrote in 2003, but it has not 
passed their notice that “it is the neoconserva-
tive public policies, not the traditional Repub-
lican ones, that result in popular Republican 
presidencies.”

As the last line rightly suggests, the Bush 
White House was not the first Republican ad-
ministration to be informed by the neoconser-
vative persuasion. If the neocons deserve the 
blame for what went wrong with Bush, then 
they get to claim the credit for what went right 
with Ronald Reagan—a president, it should 
be recalled, whose inaugural address included 
the eminently neoconservative promise not 
to “do away with government,” but to make it 
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“work with us, not over us; to stand by our side, 
not ride on our back.” And not only Reagan: 
From Rudy Giuliani and Newt Gingrich to 
Mitch Daniels and Paul Ryan, the most effec-
tive conservative politicians have always heed-
ed Kristol’s admonition that “you can’t beat a 
horse with no horse,” and the policies they’ve 
championed—from supply-side economics to 
welfare reform to Ryan’s famous Roadmap—
have generally sought to reform rather than 
abolish the post-New Deal edifice.

Perhaps the Tea Party will prove the excep-
tion: a case where conservatism without any-
thing “neo” about it succeeds at finally over-
throwing the welfare state entirely. But a glance 
at the polls showing strong Tea Party support 
for Medicare and Social Security suggests that 
even in a Rick Perry or Michele Bachmann 
presidency, the neoconservative persuasion will 
still have an important role to play.

The second plausible rejoinder to neocon-
servatism’s critics, meanwhile, would double 
as a warning to the conservative movement as 
a whole—to Kristol’s heirs as well as to his 
critics, to supply-siders and interventionists 
and social conservatives as well as libertarians 
and deficit hawks. The neoconservative im-
pulse, Kristol might remind them, originated 
in a skepticism of both left-wing and right-
wing orthodoxies, and a willingness to grapple 

with complexities that neither party platform 
seemed to be addressing. To the extent that 
neoconservatism went astray in the Bush years, 
it was precisely because it lost touch with this 
original skepticism, and became a party line 
unto itself—as much of a bubble, in certain 
ways, as the one that still encloses much of the 
liberal intelligentsia today. 

The best way for today’s right-wing-
ers to break out of this bubble, then, 
isn’t to repudiate neoconservatism en-

tirely. Rather, they would do well to revive 
its heterodox spirit, and remind themselves 
of what Irving Kristol’s persuasion originally 
meant. Here certain essays in The Neocon-
servative Persuasion offer an excellent place 
to start. Today’s more zealous foreign policy 
hawks, for instance, would do well to revisit 
the Kristol who wrote, in 1993, that “a rena-
scent nationalism” should be accompanied 
by “a renascent neo-realism in foreign policy,” 
which would look somewhat askance at the 
Wilsonian dream of “benign humanitarian 
imperialism.” The more naïve supply-siders 
would do well to note that in 1981 Kristol in-
voked the Laffer curve in support of cutting 
the top income tax from 70% to “say, 40 per-
cent,” rather than insisting that every decrease 
in the marginal tax rates will yield a revenue 

windfall. And Obama-era conservatism’s 
many Ayn Rand devotees might profit (if you 
will) from his 1979 essay “No Cheers For 
the Profit Motive,” which defends capitalism 
while raising an eyebrow at the moral valori-
zation of profit-seeking—an impulse, Kristol 
notes, that’s no less shadowed by original sin 
than the quest for sex or power or any other 
earthly good.

In these moments of clarity about the ex-
cesses to which conservatives are heir, no less 
than in his long argument with liberalism, Ir-
ving Kristol proves his great worth as a public 
intellectual. He was sometimes an enthusiast 
but rarely a pure cheerleader, and at his best 
he managed to advance a compelling critique 
of left-of-center politics without losing sight 
of the places where the right-wing alternative 
tends to go astray. 

This combination, rare in our intellectual 
life, offers something to both critics and his 
comrades, and it makes the rich material in 
The Neoconservative Persuasion worth return-
ing to for as long as Left and Right endure.

Ross Douthat is an op-ed columnist at the New 
York Times and co-author (with Reihan Salam) 
of Grand New Party: How Republicans Can 
Win the Working Class and Save the Ameri-
can Dream (Doubleday).
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Book Review by Charles Horner

New World Order ?
On China, by Henry Kissinger.
Penguin Press, 608 pages, $36 

Henry kissinger, author of thirteen 
books in his long and distinguished 
career, has written another—and a 

long one—about China. The subject is large 
enough to allow Kissinger to speak of it in his 
many voices—professor, historian, business-
man, advocate, memoirist, diplomat—but the 
sound of his two main voices is far from harmo-
nious. The historian uses language to clarify, to 
explain, to parse, to define; the diplomat uses it 
to obfuscate, to conflate, to produce not clarity 
but consensus. “Ambiguity,” Kissinger writes, 

“is the lifeblood of diplomacy.” In life, both voic-
es have their proper place, but employing both 
at the same time or moving back and forth be-
tween them can be grating. Confucius, China’s 
greatest sage, well understood this dilemma, 
and so he argued for a single mode of expres-
sion, “the rectification of names”: 

A superior man, in regard to what he 
does not know, shows a cautious reserve. 
If names be not correct, language is not 
in accordance with the truth of things. 
If language be not in accordance with 
the truth of things, affairs cannot be 
carried on to success. 

—The Analects, Book XIII, Chapter 3, 
[James Legge’s translation]

It is not until the book’s epilogue that we 
discern Kissinger’s main concern. “Does his-
tory repeat itself?” he asks. The history that 
haunts him is the pre-World War I rivalry be-
tween Germany and Britain, when rising Ger-
many challenged the status quo in general and 
Britain’s primacy within it. The result was the 
West’s worst catastrophe since the fall of the 
Roman Empire, and the former secretary of 
state and national security advisor is right to 
worry that something comparably disastrous, 
this time originating in the East, could result 
from the United States-People’s Republic of 
China (PRC) rivalry. 

If the epilogue had been the prologue, the 
reader would have been primed to expect that 
Kissinger—one of the most acclaimed diplo-
mats in the history of our country—would lay 
out a well-reasoned strategy to avert this grim 
possibility, but none is forthcoming. He rejects 
the creation of an anti-China coalition and he 
also opposes what he calls an ideological cru-
sade. Instead, he suggests the creation of a Pa-
cific Community built on the shared interests 
of both countries and expresses the hope that 
these will emerge over time. But his discussion 
of how we might get there is perfunctory. In 
fact, his stance is in stark opposition to the 
Chinese worldview that he has presented in 

the preceding 500 pages. There, the Chinese 
are shrewd practitioners of Realpolitik and 
Weltpolitik; they think deeply, unemotionally, 
and above all strategically about world affairs. 
Thus the transformation required for Kissing-
er’s vision even to begin to take hold in Beijing 
is substantial. How can it happen? Why does 
Kissinger, renowned for Spenglerian rumina-
tion and Bismarckian calculation, think that 
it is even imaginable? Why does our country’s 
supreme realist flirt with Wilsonian idealism?

A strategy that can carry us forward must 
be more than a reworking of that spawned by 
George Kennan’s canonical 1947 article, “The 
Sources of Soviet Conduct”; Kennan’s world and 
ours are very different. But in On China’s 500-
plus pages Kissinger might at least have tried to 
create something as powerful and enduring as 
Kennan’s 15-page masterpiece. He did not. 

Kissinger launches a search for the sources 
of PRC conduct with a 200-page capsule his-
tory of China, especially its practice of strat-
egy and diplomacy. This is a prelude to his 
secret arrival in Beijing in 1971 to arrange for 
President Nixon’s startling 1972 visit there. 
Here, the memoirist takes over from the his-
torian and he describes what happened and 
what followed. He continues the story after 
1976, now as a private citizen. Today, age 88, 
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he has yet to retire. Instead, he is a marvel of 
stamina, still working to inject himself into 
the conduct of United States-China relations. 
His fine narrative style and his gift for epi-
grammatic expression, hallmarks of his bril-
liant memoirs of his service in the Nixon and 
Ford Administrations, have not left him as he 
recounts these unceasing efforts.

But the deficiencies of this book—as 
history, memoir, and policy prescrip-
tion—begin to appear in its first pages. 

Kissinger sees China as uniquely connected to 
its ancient tradition, a “singularity,” as he calls 
it. He is impressed that Chinese officials in-
voke events and stories of centuries ago to elu-
cidate the contemporary scene. He ascribes to 
China’s old texts of strategy and politics a near-
talismanic quality. Of course, we could say this 
about ourselves, for we start our religious edu-
cation with the Old Testament and our educa-
tion about strategy and warfare with Thucy-
dides’ The Peloponnesian War. As for military 
tactics themselves, the Second Punic War’s 
Battle of Cannae is still taught at West Point. 
But to pass too quickly over the intervening 
centuries is to miss what makes the modern 
West tick. Similarly, in China the challenge is 
to understand how modern thought and expe-
rience, with which the PRC is now thoroughly 
suffused, interacts with inherited wisdom, 

how Western-created things like republican-
ism, Communism, human rights, rule of law, 
television, skyscrapers, neckties, constitutions, 
video games, professional basketball, and Fa-
cebook are driving the country’s future.

Moreover, Kissinger’s view of China’s grand 
strategy across the centuries is one-dimension-
al and static. The rise of the PRC’s naval power 
alone should tell him that Alfred Thayer Ma-
han has joined Sun Tzu on the Chinese strate-
gists’ required reading list. Today, the PRC’s 
strategic doctrines are wide-ranging and ecu-
menical, for today they must cope with new 
contrivances like nuclear weapons and new 
places like cyberspace. That aside, even before 
the West arrived, China’s homegrown strategic 
concepts changed frequently, especially during 
the many centuries when non-Chinese ruled 
the country. For one telling example, Kissinger 
completely misses the profound change in the 
18th century—the creation of a huge multi-
ethnic, transnational, empire—which became 
China as we now know it. This transformation 
is a key to understanding how today’s PRC op-
erates both at home and abroad.

 

How does this new incarnation of 
“China” differ from what preceded 
it? The last dynasty to rule from Bei-

jing, the Qing, (1644–1912) was not Chinese 
at all, but the creation of Manchus, an inner 

Asian people. After they established control 
of the “China” that had been governed by the 
Han Chinese Ming dynasty (1368–1644), the 
Manchus continued to enlarge their empire 
by conquering Tibet, Xinjiang, Mongolia, and 
other places. In Manchu dynastic practice, the 
emperor displayed a sinified face to his Chi-
nese subjects but, even so, he did not pretend 
either to them or to his non-Chinese subjects 
that he was himself Chinese. The enlargement 
of the Manchu empire was therefore not un-
derstood at all as the enlargement of “China” 
but as the expansion of the Manchus’ imperial 
portfolio. Accordingly, Qing emperors never 
tried to sinify newly-conquered peoples but 
instead respected their traditions. 

The Qing dynasty collapsed in 1912 and 
was replaced by a Republic of China that im-
mediately claimed the entire Manchu empire 
as its own. “China” in 1912 was now twice the 
size that it was when the Manchus arrived in 
1644. For a century now, first the Republic 
of China and then the People’s Republic of 
China, have pursued the coercive sinification 
of non-Chinese peoples, only a small fraction 
of the total population, but inhabiting about 
half the area of the country. Decades of vio-
lence, intimidation, co-optation, and bribery 
have yet to produce success. “Splittism”—the 
PRC’s preferred term for the non-Chinese re-
gions’ desire for the genuine self-government 
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the PRC’s constitution promises them—re-
mains the government’s fundamental strategic 
preoccupation because it is the regime’s main 
structural vulnerability. The PRC leaders 
Kissinger encountered when he showed up in 
Beijing in 1971 had already prosecuted wars 
in Tibet and Xinjiang, and ever-more expen-
sive repression continues today.

As he recounts his discussions with 
Mao Zedong and the PRC’s first pre-
mier, Zhou Enlai, Kissinger is at pains 

to stress how these men embody the great tra-
dition of Chinese stratagem and diplomacy. In 
this, he is not the first man to confuse cunning 
with wisdom. He says Mao is a brilliant and 
subtle thinker, but how could he possibly con-
clude that? Mao’s domestic policies had turned 
the PRC into a basket case and his foreign 
policies had totally isolated the PRC, bringing 
it to the brink of war—possibly nuclear war—
with both the USSR and the United States si-
multaneously. In this, Mao was mimicing the 
disastrous policies of the Manchu court which, 
in 1900, declared war on the ten greatest pow-
ers in the world and brought the country to the 
brink of dismemberment. The United Sates 
had reasons of its own for rescuing the PRC 
from the calamitous consequences of Mao’s 
genius; a clever Mao did not trick Nixon into it. 
At the best, Mao may be credited with finally 
recognizing the need to try something else by 
repudiating his alliance with the USSR, once 
the cornerstone of the PRC’s foreign policy—
but why Kissinger’s worshipful appreciation of 
Mao as strategist?

Kissinger’s embrace of Zhou Enlai as an 
exemplar of the best tradition of Chinese 
statecraft and as a consummate mandarin is 
even more distressing. China’s history is filled 
with the real thing—brilliant and humane of-
ficials who told the truth to the emperor and 
paid with their lives. Zhou does not belong in 
this high company. If Zhou had held a posi-
tion in the Third Reich comparable to the one 
he held in the PRC, the Nuremberg Tribunal 
would have sent him to the gallows, as it did 
the cosmopolitan, witty, urbane, and multi-
lingual Joachim von Ribbentrop. Yet Kissing-
er’s studied obtuseness about his interlocutors 
permits him to enlist Deng Xiaoping, one of 
Mao’s most egregious enforcers and enablers, 
as a character witness for Zhou. For all that 
he wrought after 1978, Deng, as one of Mao’s 
main Gauleiters, was criminally complicit in 
the millions of deaths that Mao caused. To be 
sure, we are used to the fact that regimes of 
the Left receive a pass when it comes to such 
crimes, but Kissinger, once upon a time a stal-
wart in the political and cultural wars, was not 
then in the habit of issuing them.

If Chinese strategy is, as the author de-
scribes it, a seamless blending of the internal 
and the external, we should also expect a dis-
cussion of the connection between the two in 
today’s PRC. But Kissinger passes over the 
strategic implications of its political system, 
one in which 80 million members of the Chi-
nese Communist Party struggle every day to 
hold onto their unshared political power in 
a country of 1,340,000,000. In today’s PRC, 
strategic policy—that is, the amalgam of do-
mestic and foreign policy—exists solely to 
preserve the Communist Party’s monopoly 
on power. In this, its flexibility is limitless. 
Mao readily reversed two decades of PRC 
foreign policy and, after that, Deng Xiaop-
ing completely remade domestic society. They 
did what they had to do, that is, what His-
tory instructed them to do. Although in the 
process the party’s once world-shaking ideol-
ogy has been reduced to self-parody and ris-
ible mumbo jumbo, the party—in old Maoist 
parlance—still controls the gun, and that is 
what matters. Demonstrators in Tiananmen 
Square learned this in 1989, and many others 
have learned it since. 

Meanwhile, the party is pressed 
on many fronts. The PRC is sur-
rounded by nuclear-armed states; it 

has no real friends in the world; its vaunted 
diplomats do not know how to build coali-
tions; around the world, its reach exceeds its 
grasp. At home, problems proliferate: ram-
pant corruption; urban and rural social dis-
order; speculative bubbles; capital flight; epi-
demics of the physical and mental illnesses of 
modernity. The party itself is no longer home 
to high-morale cadre, but is filled with hus-
tlers. At its summit, it has become a multi-
family dynasty in which “princelings” inherit 
their fathers’ political power and the access to 
money that goes with it. 

The PRC’s grand strategy is thus driven 
by the party’s well-founded insecurities. The 
government wants and needs a world that is 
safe for one-party dictatorships, just as the 
United States wants and needs a world that 
is safe for constitutional democracies and 
free societies. But Kissinger fears that focus-
ing on the nature of the PRC’s domestic re-
gime will undermine peaceful relations, even 
as his own vision for a Pacific Community 
will remain chimerical so long as the PRC is 
controlled by a Communist Party that can-
not abide even a discussion of the possibility 
of sharing power. This explains why no one 
in the United States agonizes over the rise 
of India. No American imagines that peace 
with democratic India is problematic. From 
this perspective, human rights and the rule of 

law are not mere preferences; they have pro-
found strategic implications.

Since on china appeared in may, many 
readers have complained that its short-
comings are somehow the product of the 

author’s personal failings. But a better explana-
tion is an existential one. The emerging Asia-
centric world is unfamiliar terrain. Kissinger, 
like the rest of us, is not as surefooted when he 
tries to apply what he has learned about a world 
driven for centuries by intra-European rivalries 
to a world that will now be driven by intra-
Asian ones. Just as in this past decade we dis-
covered that what we thought we knew about 
combating Bolshevism did not readily translate 
into combating Islam-based radical ideologies 
in West Asia, we are learning that intellectu-
al capital we inherited from the 20th century 
yields even smaller returns farther east. 

We once learned about European totali-
tarianism, the old USSR, and Eastern Europe 
from fine teachers and great scholars—Adam 
Ulam, Richard Pipes, Hannah Arendt, and 
others—who were products of those plac-
es. Americans prominent in the conduct of 
U.S. relations with that part of the globe—
Kissinger, of course, and also Zbigniew 
Brzezinski and Madeleine Albright—were 
even born there. 

Today, America needs to learn about Asia, 
not Europe, and it is from the East, not the 
West, that our teachers now come. A scan of 
faculty rosters in university catalogues shows 
how teaching about China in the United States 
is increasingly the province of people who, in 
one way or another, are products of the Chi-
nese world. What does this imply both for 
China studies and for U.S.-China relations? 
The United States ambassador to the People’s 
Republic of China is today, for the first time, a 
man of Chinese heritage. His “old world” is in 
the East and not in the West, and this cannot 
be inconsequential. Is there any way to com-
pare how a product of the old European em-
pires thinks about America’s connection to his 
forebears’ home to how a scion of the Manchu 
Empire thinks about the same thing? In the 
20th century, the European-Americans who 
developed our country’s Atlantic strategy were 
determined to save Europe from itself. In the 
21st century—the Pacific Century—the Amer-
icans who will help rescue China from the PRC 
may be those who, because of their own unique 
heritage, are best prepared for the task.

Charles Horner is a senior fellow at the Hud-
son Institute, and author of Rising China and 
its Postmodern Fate: Memories of Empire in 
a New Global Context (University of Georgia 
Press).
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Book Review by Stanley Kurtz

Getting to Democracy
The Origins of Political Order: From Prehuman Times to the French Revolution, by Francis Fukuyama. 

Farrar, Straus & Giroux, 608 pages, $35

Francis fukuyama’s sweepingly ambi-
tious book, The Origins of Political Or-
der: From Prehuman Times to the French 

Revolution, is a major achievement. Through 
it, he continues his longstanding project: the 
creation of a Universal History of mankind, 
demonstrating that human social and politi-
cal life does in fact progress toward liberal 
democracy. Such a history could presumably 
contribute to human social development by 
laying out a plausible path to a democratic 
future.

Although Fukuyama, best-known for his 
book The End of History and the Last Man 
(1992), still believes that humanity is collec-
tively headed for liberal democracy, he has far 
more to say than in his earlier writings about 
forces standing in the way. Origins begins 
with a story of failed democratization. When 
Australia granted independence to Papua 
New Guinea in the 1970s, it established a 

“Westminster” style parliamentary govern-
ment with multi-party elections. Voters in 
such systems are supposed to make choices 
based on ideology and policy—whether they 
want a stronger welfare state or a freer market, 
for example. In Papua New Guinea, however, 
society is divided into numerous tiny tribes, 
nestled in isolated mountain valleys, speak-

ing languages incomprehensible to the neigh-
boring tribes with whom they compete. The 
Big Men who lead these tribes achieve their 
position through their ability to distribute 
pigs, shell money, and other resources to 
members of the tribe. So when a Big Man 
makes it to parliament, he uses his position 
to direct resources back to his narrow base of 
supporters. Political parties are insignificant 
in this context, as is any sense of common na-
tional destiny.

Such pork-barrel politics looks chaotic 
and corrupt to us, but from the standpoint of 
Papua New Guinea’s traditional tribal system, 
the Big Men are simply doing what they’ve al-
ways done. The only difference, as Fukuyama 
points out, is that instead of pigs and shell 
money Big Men now distribute revenues from 
mining and logging concessions.

Here, in a nutshell, is a fundamental chal-
lenge to the “end of history” thesis that made 
Fukuyama famous at the end of the Cold War. 
Fukuyama’s core argument is that the collapse 
of fascism and Communism as plausible ideo-
logical competitors to capitalist democracy 
has ended our deeper conflicts over the best 
form of government, leaving democracy as 
the world’s “default” political option. As he 
puts it: “Very few people around the world 

openly profess to admire Vladimir Putin’s 
petro-nationalism, or Hugo Chavez’s ‘twen-
ty-first-century socialism,’ or Mahmoud Ah-
madinejad’s Islamic Republic.” China’s model 
of authoritarian capitalism defies description, 
much less emulation. All that, says Fukuyama, 
leaves democracy as the world’s only remain-
ing governing model both widely admired and, 
at least in theory, replicable in a variety of so-
cial and economic circumstances.

But what if the real alternative to 
democracy isn’t another abstract ideo-
logical model at all? What if democracy 

can be challenged, hemmed in, and even un-
dermined by a collection of powerful particu-
larisms? Fukuyama has written The Origins of 
Political Order, in part, to better understand 
why cultural particularism and personalized 
politics such as we see in New Guinea impede 
the expansion of democracy.

His larger goal is to lay out the complex 
social prerequisites for democracy, high-
lighting how nearly miraculous it was that 
these elements came together in proper bal-
ance to produce liberal democracy in the first 
place. We take the very existence of the state 
for granted, although the global prolifera-
tion of failed states has reminded us that de-
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mocracy cannot succeed where a functional 
state is weak or non-existent. Rule of law 
and accountable government, the more ob-
vious prerequisites of liberal democracy, are 
both difficult to achieve, and more difficult 
still to harmonize with an efficacious state, 
since their purpose is to restrain its power. 
By tracing the development of the modern 
state, then showing the millennia-long pro-
cess through which rule of law and account-
able government managed to moderate state 
power in a very few places, Fukuyama aims 
to produce a deeper appreciation of all that 
democracy requires. He also intends his his-
tory to be a kind of sourcebook for developing 
countries now negotiating hurdles previously 
encountered on history’s first long march to 
democracy.

The result is a brilliantly conceived attempt 
to reveal the underpinnings of human politi-
cal organization across the ages. In an era of 
retreat from “grand theory,” when the sheer 
mass of specialist knowledge makes world-
scale historical sociology nearly impossible to 
pull off, he has revived the long-defunct tradi-
tion of global historical synthesis, exemplified 
by thinkers like Max Weber and Emile Dur-
kheim in sociology, Lewis Henry Morgan in 
anthropology, and Henry Maine in law.

The critical question is whether Fukuy-
ama’s newly heightened appreciation for the 
barriers to democratization does justice to the 
full dimensions of the problem. Origins is ul-
timately an attempt to put the author’s earlier 
claims of irresistible democratic evolution to 
their sternest test, by boldly confronting all in 
history and culture that has stood opposed to 
such progress. The result, from his perspec-
tive, is an educated and measured optimism 
about the prospects for democratic develop-
ment, at least over the long term.

But does that synthesis hold? Has Fukuy-
ama’s acknowledgment of the culture problem 
effectively qualified his end of history thesis 
into practical irrelevance? On the other hand, 
has Fukuyama perhaps underestimated the 
deeper barriers to development, so as to keep 
his dream of universal democratization alive? 
Or has he found the golden mean? In my judg-
ment, Fukuyama has failed to overcome the 
core of the culturalist challenge, while none-
theless producing one of the most creative and 
important contributions to the study of culture 
in some time. To explain this paradox, we need 
to consider his conception of human nature.

The end of history and the last man 
draws on Hegel’s philosophy as inter-
preted by the 20th-century French 

philosopher Alexandre Kojève. In fact, Fuku-
yama lets the reader know that when he says 

“Hegel,” he is actually referring to a sort of 
composite philosopher who might be called 

“Hegel-Kojève.” The End of History bases its 
argument on the claim that the prototypi-
cal human situation, and thus the motor of 
history, is described by Hegel’s dialectic of 
master and slave famously discussed in the 
Phenomenology of Spirit. At the beginning of 
history, one man becomes a master, and an-
other a slave, when the former, risking his 
life in battle for pure prestige, subdues the 
latter. The slave, valuing life above prestige, 
submits to the master and acknowledges his 
conqueror’s superiority. Yet the master’s os-
tensible triumph turns out to be hollow, since 
the recognition obtained from the slave is a 
debased compliment from a debased admirer. 
Through a series of transformations, both 
the master and slave eventually discover that 
only mutual recognition of their equal dig-
nity achieves authentic self-respect for each. 
In Kojève’s view, this core human dynamic 
prefigures, and is destined to produce, a uni-
versal egalitarian state.

Hegel’s master-slave dynamic usefully 
explains the emergence of democracy from 
Communist tyranny, but it is a flawed basis 
for understanding the world’s traditional soci-
eties. Traditional hierarchies are not so much 
master-slave relationships as they are by-prod-
ucts of group solidarity. Real solidarity is im-
possible without a leader who embodies the 
honor and interests of the group. Traditional 
societies thus tend to distribute recognition 
widely within a hierarchical group, with “hi-
erarchy” here meaning not a master’s domi-
nation of a slave, but a leader’s embodiment 
of a larger and mutually dependent collective. 
In this analysis, the group is prior to the in-
dividuals who compose it. All of which sug-
gests that human beings are naturally social 
creatures as well as naturally free and equal 
individuals. The unfolding of history reflects 
the interplay between these different facets of 
human nature.

In origins, fukuyama offers a broad-
ened vision to supplement his neo-Hege-
lian dynamic of the master and slave, to 

better account for the traditional solidarities 
of kinship-based societies. He now postu-
lates a fundamental human capacity to gen-
erate social norms and religious beliefs that 
heighten group cohesion. Though recogniz-
ing that it is instrumentally important, he 
still regards this capacity as fundamentally 
irrational. For example, he sees tribal societ-
ies (by which he means societies organized 
around extended systems of kinship) as held 
together by the irrational worship of dead 
ancestors. What he misses is that ancestor 

worship affirms and symbolizes the endur-
ing, constitutive nature of traditional kin 
groups, whose customary obligations outlast 
and constrain its leaders. Drawing on socio-
biological theory, Fukuyama also now posits 
a general tendency for human beings to fa-
vor kin with whom they have previously ex-
changed favors. This biological urge to help 
close relatives, sometimes extended to non-
kin, explains the tendency of modern state 
systems to fall back into narrow favoritism, 
as in New Guinea.

The problem is that neither a largely irra-
tional religious reflex nor a biological urge to 
favor relatives does justice to the power and 
complexity of man’s social nature. In the end, 
both devices allow Fukuyama to retain the 
individualism he derives from Hegel and ulti-
mately Hobbes. That explanatory framework 
leads him to underestimate the appeal and 
staying power of traditional social solidarities.

According to Origins, human history has 
passed through several distinct but overlap-
ping phases. In the earliest phases of evo-
lution, human beings lived in small bands. 
Leadership in contemporary band societies 
(our most important clue to the past) is based 
on group consensus. Rather than saying, “Do 
this!” leaders in band societies say, “If this is 
done, it would be good.”

After the discovery of agriculture, says 
Fukuyama, humans assembled into larger 
groups organized by extended kinship con-
nections. He calls this the tribal phase of his-
tory, and it is characterized by what he terms 
the “tyranny of cousins.” Now hierarchies 
emerge, but Fukuyama emphasizes that 
there is nothing natural or inevitable about 
this tribal system of hierarchy. If anything, 
the more egalitarian and consensual bands 
in which human beings first evolved repre-
sent our natural condition.

In Fukuyama’s view, the shift to states, the 
next phase of history, was an even greater set-
back for human freedom. At bottom, he sees 
the creation of the state as an only slightly 
revised version of the Hobbesian contract, in 
which tribes, rather than individuals, trade 
away their freedom in exchange for security 
under a sovereign’s rule. But Fukuyama miss-
es the way in which the tribal nature of the 
participants in the earliest state-making “con-
tracts” changes the bargain, putting the social 
side of our nature at the center. He discerns 
how the modern liberal democratic state re-
captures the relative equality and the consen-
sual nature of life in early band societies, but 
he fails to appreciate the degree to which the 
hierarchies of traditional tribes and states 
draw upon the collective side of social life at 
humanity’s point of origin.
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The great paradox of origins is that 
it is resistant to cultural issues while 
also being one of the finest, most ambi-

tious analyses of the origins of human culture 
in years. This is possible because Fukuyama’s 
account of the rise of ancient states from ear-
lier tribal systems is a tale of tradition tran-
scended. Yet it turns out that history doesn’t 
leave the past altogether behind. As nascent 
states struggled for social supremacy with tra-
ditional tribal forms, a compromise of sorts 
was struck everywhere, one whose details turn 
out to be a central determinant of the charac-
ter of the world’s great civilizations. Though 
Fukuyama’s story is told from the standpoint 
of progress, of the emerging state looking back 
on an incompletely transcended tribal past, 
his tale of the struggle between these dueling 
social models is tremendously revealing.

Take his highly original analysis of China. 
Using Max Weber’s criteria for identifying 
social modernity, Fukuyama shows convinc-
ingly that, contrary to Weber’s own view, an-
cient China was actually the first fully mod-
ern state. Under the pressure of constant war, 
early Chinese proto-states could only survive 
by adopting modern bureaucratic organiza-
tion, mass conscription, and the dismantling 
of the traditional tribal leadership strata. Mil-
itary self-protection forced Prussia to adopt 
essentially the same reforms after its defeat at 
Napoleon’s hands at the battle of Jena in 1806. 
This is the moment Hegel first identified as 
the “end of history,” because it represented the 
actualization in Europe of the French Revolu-
tion’s core principles. 

Yet if China’s state was effectively modern 
a good two millennia before Europe, it mat-
ters that the result was not democracy but a 
remorseless dictatorship. Western democracy 
rested on the existence of a prior reverence for 
the rule of law, which tamed the power of the 
newly modern state. In contrast, ancient Chi-
na created a powerful bureaucratic state long 
before the other prerequisites of democratic 
governance could emerge. This “all-powerful” 
Chinese state struggled for centuries with a 
periodically renascent tribal tradition, how-
ever. The result was the staffing of China’s 
precociously modern state with bureaucrats 
imbued with Confucian family morality. Fu-
kuyama shows how Confucian norms of so-
cial virtue, wielded by the bureaucracy, acted 
as de facto checks on the theoretically unlim-
ited power of China’s emperor.

Here is where things get tricky. Fukuy-
ama makes the point that the emperor was 
constrained by his need to maintain, through 
virtuous action, the Confucian “mandate of 
heaven,” whose rationale Fukuyama never 
takes seriously in its own right. In the Confu-

cian view, the emperor is father and mother of 
the people, and thus obligated to hew to the 
principles of proper familial morality. Loss of 
heaven’s mandate is conceived, not as a viola-
tion of Hobbesian individual rights, but as a 
dereliction of familial duty. Against the trend 
of his own account, however, Fukuyama insists 
on analyzing the Chinese emperor’s power as 
a variant on Hobbes’s social contract.

Hegel saw the Chinese emperor as the ulti-
mate despot at the beginning of history, a sin-
gle great master ruling a nation of slaves. Now 
it turns out that the ancient emperor’s despot-
ic powers were actually a function of China’s 
precocious bureaucratic modernization, while 
such restraints on his rule as existed were tra-
ditional in character, grounded not in univer-
sal rights but in the social nature of man.

Despite these problems, Fukuyama’s anal-
ysis of Chinese political development is stun-
ning. Again and again, he produces rich and 
fascinating parallels between the traditional 
Chinese state and its modern communist 
successors. Chairman Mao’s attacks on Con-
fucianism were prefigured in China’s long au-
thoritarian past. Chinese culture was formed 
by the distinctive blending of the first truly 
modern state and a weaker yet still significant 
tradition of familial morality. Fukuyama may 
give too little attention and credit to the un-
derlying appeal of Confucian familism, but 
his striking analysis of what emerged from 
the tension between the first great modern 
absolutism and its traditionalist tribal nem-
esis is a significant achievement.

The same strengths and weaknesses 
are evident in Fukuyama’s fascinating 
account of Muslim state-building at the 

height of the Ottoman Empire, a topic with 
important implications for our understanding 
of the Middle East today. He tells the story of 
the Janissary corps, an elite slave caste of war-
riors and bureaucrats forcibly seized as children 
from the empire’s Christian subjects, raised as 
Turkish-speaking Muslims, trained to the high-
est standards, and forced into lifelong celibacy. 
He shows that in Ottoman times, as today, the 
extraordinary power of tribe and kin in Muslim 
society made it difficult to recruit bureaucrats 
based on merit and then prevent them from 
becoming corrupt. The Janissaries—plucked 
from their parents and forbidden to have fami-
lies of their own—were the solution, the func-
tional equivalent of ancient China’s merit-based 
bureaucratic examination system.

Fukuyama presents the Janissaries as real-
life counterparts of the guardian class in Pla-
to’s Republic, leaders whose absolute loyalty to 
the state was assured by their isolation from 
the private family. In time, the Janissaries grew 

powerful enough to stage coups and capture 
the state. Fukuyama draws convincing paral-
lels between this turn of events and the out-
sized governing role of the military in today’s 
Middle East. As with the Janissaries, modern 
Muslim armies represent a relatively merito-
cratic exception to the tribal social rule.

The unusually intense in-group solidarity 
encouraged by Muslim kinship practices not 
only helps explain why the Janissary system 
was needed as a way out, but has a good deal 
more to do with current controversies over 
the Middle East than one might expect. Fu-
kuyama’s initial response to 9/11 was to mini-
mize the impact of the event. He saw the ter-
ror attacks as a rearguard action, an ultimately 
doomed protest emanating from a traditional 
part of the world threatened by modernity but 
lacking the resources to derail social progress 
for more than a brief historical moment. That 
argument, of course, had the effect of protect-
ing Fukuyama’s end-of-history thesis.

As the significance of the terror war per-
sisted, however, Fukuyama took another tack, 
arguing that Islamism was not a true product 
of Muslim religion or culture, but a strictly 
modern phenomenon. In this view, Islamism 
is a Muslim-tinged variant of European fas-
cism, whose chief appeal is to urbanized 
Middle Easterners and Middle Eastern immi-
grants in Europe severed from their cultural 
roots. By treating Islamism as a pseudo-tra-
ditional phenomenon, Fukuyama minimizes 
the tensions between civilizations described 
by his mentor, the late Samuel Huntington, 
in The Clash of Civilizations and the Remak-
ing of World Order (1996). Yet traditional 
Muslim cousin marriage persists in Pakistan 
and Afghanistan, where the kin-solidarities it 
produces weaken the state and enable our ad-
versaries. Similarly, cousin marriage has been 
one of the core barriers to the assimilation of 
Muslim immigrants in Europe, and thus has 
much to do with the rise of Islamism in the 
West. Islamism develops tradition, while also 
depending upon it.

In short, Fukuyama’s study of the tensions 
between modernizing states and traditional 
systems of kinship and tribe illuminates the 
inner dynamics of the world’s great civiliza-
tions. Yet Fukuyama consistently underesti-
mates the deepest barriers to democratiza-
tion—as embodied in kinship and tribe—and 
the social side of human nature upon which 
those barriers rest.

The most striking part of fukuyama’s 
account of democratic development in 
the West is his focus on the medieval 

Church’s role in breaking down extended kin-
ship systems, thereby creating the individual-
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ist world democratization requires. Here Fu-
kuyama stresses the Church’s interest in gain-
ing property as a motive for its prohibitions 
on cousin marriage. Although the Bible does 
not prohibit such unions, marital choice is a 
logical outcome of the Christian tradition’s 
emphasis on the relationship between the in-
dividual believer and God. Material gain was 
far from the Church’s only motivation here.

Fukuyama’s treatment of democratic evolu-
tion in the West is filled with potential lessons 
for developing countries today. Yet the most 
important lesson of all may be that getting rid 
of your kinship system is the surest founda-
tion for modern liberal democracy. The fact 
that no country could take such a recommen-
dation seriously, except as a multi-generation-
al commitment, suggests that history won’t be 
ending any time soon. Fukuyama promises 
to show in the second volume of Origins that 
the industrial revolution, and modern science 
generally, have enabled far more rapid politi-
cal change than in the past. Even so, the scope 
of the kinship-based challenge to democratic 
development is formidable enough to resist 
these forces indefinitely.

What, then, remains of the end of 
history thesis? Fukuyama himself 
qualifies it in various ways. Though 

he suggests that China’s growing prosperity 
could bring demands for democracy from its 
rising middle class, for example, he also ac-
knowledges that China’s authoritarian capi-
talism could persist for some time, given its 
cultural roots and present success. He also 
suggests that entrenched interest groups 
could block any solution to the massive fiscal 
challenges confronting Western democracies, 
leading to “political decay.”

Even without discussing our current fis-
cal woes, Fukuyama’s own study of biological 
engineering, Our Posthuman Future (2002), 
explained the possible re-starting of history 
in the West. The root of the fiscal crisis is 
the growing number of old people, to whom 
promises have been made, relative to the 
shrinking cohort of young people, who will 
be expected to make good on those promis-
es. That demographic shift, in turn, depends 
upon the scientific discovery of reliable birth 
control. Modern biological science, it would 
seem, has already kick-started history.

Combine Fukuyama’s own analysis with 
a more culturalist view of the Islamist chal-
lenge, and the world begins to resemble the 
future sketched out by Samuel Huntington, 
with rising demographically-based challenges 
to the West from East Asia and the Middle 
East. The complexities of human nature and 
the innovations of military and biological sci-

ence may be more than sufficient to counter-
balance the democratic yearnings of an ever-
expanding global middle class as motors of 
history. Although we cannot exclude the pos-
sible emergence of liberal democratic politics 
as the universal destination of humanity in 
the distant future, Fukuyama’s vision seems 
to have receded to the point where it has lost 
its present policy relevance.

Toward the end of america at the 
Crossroads: Democracy, Power, and the 
Neoconservative Legacy (2006), Fukuy-

ama expresses support for democratic elec-
tions in the Middle East, even at the risk of 
bringing extremists to power. He favors this 
policy, he emphasizes, not because it will solve 
the problem of terrorism, but because it is de-
sirable in its own right. Here, I suspect, we 
touch something fundamental.

In The End of History, Fukuyama advo-
cated an American foreign policy centered on 
promoting democracy. It has become increas-
ingly evident since then that his ever-receding 
historical predictions have a utopian aspect. 
Democracy promotion—even to the point of 
risking the election of Islamist dictators—is 
advanced in the name of a dubious and dis-
tant future.

When he broke some years ago with Amer-
ican policy in Iraq, Fukuyama criticized his 
neoconservative colleagues for underplaying 
cultural barriers to democratization. Yet his 
less militarized posture on foreign policy still 
underestimates the power of tradition in the 
non-Western world. He and his more hawk-
ish former colleagues have also increasingly 
adopted the stance that a degree of chaos in 
the present is an acceptable price to pay for 
the dream of Arab democracy generations 
hence. No present misfortune can undermine 
so distant a policy goal. Yet as Origins shows, 
this utopian stance can accommodate vast so-
phistication about the barriers to democrati-
zation in the here and now.

In the end, Fukuyama’s loyalty to the uto-
pian hopes he shares with his intellectual an-
cestors has determined his policy goals, even 
when their relevance for the present United 
States is highly questionable. He is skeptical 
of nationalism, which he dismissed in The 
End of History as a fundamentally irrational 
form of group-based recognition destined to 
pass with time. Fukuyama’s patriotism is for 
the imagined universal human state of the fu-
ture instead. That is a fearsome nationalism.

Stanley Kurtz is a senior fellow at the Ethics and 
Public Policy Center and the author of Radical-
in-Chief: Barack Obama and the Untold Story 
of American Socialism (Threshold Editions).
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Book Review by Charles Murray

One-Dimensional Man
The Social Animal: The Hidden Sources of Love, Character, and Achievement, by David Brooks. 

Random House, 448 pages, $27 

One of the most useful services a 
social scientist can render is to open 
up the technical literature on an im-

portant topic to a lay audience. James Q. Wil-
son gave us an early classic in this genre with 
Thinking about Crime (1975), and then did it 
again with The Moral Sense (1993). Steven 
Pinker did it for cognitive science and evolu-
tionary psychology in How the Mind Works 
(1997), and the late Richard J. Herrnstein and 
I did it for cognitive ability in The Bell Curve 
(1994). Enter social commentator and New 
York Times columnist David Brooks, who in 
his latest book, The Social Animal: The Hidden 
Sources of Love, Character, and Achievement, 
sets out to explain the role of the unconscious 
in shaping our lives. 

The model for The Social Animal is Jean-
Jacques Rousseau’s Emile. But instead of 
Rousseau’s Emile and Sophie, Brooks gives 
us Harold and Erica. Harold is the son of two 
upper-middle-class Anglos who met in front 
of a Barnes & Noble. Erica is the out-of-wed-
lock daughter of a bipolar second-generation 
Chinese-American woman and a Mexican-

American man. Erica’s mother gave her a dis-
organized childhood, occasionally rising to the 
middle class when things went well, then de-
scending to rough neighborhoods and poverty 
when they didn’t. Brooks uses Harold to draw 
upon the literature about the psychological, in-
tellectual, and social development of people in 
the upper middle class, and Erica to draw upon 
equivalent literature about the disadvantaged. 

The contrasting backgrounds of this couple 
are a good device for didactic purposes, but let 
me register a complaint about Erica’s. The 5% 
sample of the 2000 census available for public 
analysis, all 14 million cases of it, reveals not 
even one unmarried Chinese woman living 
with her Chinese-Latino child. I can under-
stand why Brooks didn’t want to make Erica 
lower-class white or African-American—the 
former being too parochial for a white author, 
and the latter too dangerous—but the nar-
rative about an unmarried Chinese mother 
with an underclass parenting style was never 
convincing.

The book follows Harold and Erica until 
Harold’s death in old age, in the process im-

parting a treasure trove of information about 
what the psychologists and neuroscientists have 
learned. You name it, Brooks covers it: the de-
velopment of the brain in utero and afterwards; 
the way that hard-wired parental responses 
kick in when an infant joins the household; the 

“map-making” young children employ to begin 
to make sense of the world; parenting styles 
and the nature of parent-child attachment; the 
underlying processes of academic learning; the 
development of temperament and its interac-
tion with achievement; the role of culture in 
shaping expectations and behavior; the role of 
I.Q. in shaping life outcomes; how shoppers 
make choices; how adults make commitments; 
how morality develops—and that list gets you 
only halfway through the book. 

It is an ambitious endeavor. the liter-
atures that Brooks had to absorb sprawl 
over several disciplines and involve ab-

struse quantitative methods. Though Brooks 
is not a professional social scientist (he has a 
B.A. in history from the University of Chi-
cago), he is a very smart guy, has done his 
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homework and apparently acquired a suffi-
cient working knowledge of statistics to pen-
etrate the jargon.

He is also one of the wittiest, most engag-
ing writers around. Here he is on the pets of 
America’s new upper class: “It has become fash-
ionable in these circles to have dogs a third as 
tall as the ceiling heights, so members of the 
Composure Class have these gigantic bearlike 
hounds named after Jane Austen characters.” 
On Erica’s acquisition of upper-middle-class 
habits: “Her clothing was so prim, precise, 
and neat, she began to look like a ghetto Doris 
Day.” On the members of a presidential cam-
paign staff and their charismatic candidate: 

“Because of these minor genetic differences, 
they’d spent their lives as hall monitors and 
he’d spent his life getting away with things.” 
Wonderful stuff. 

The narrative is laced with broader per-
spectives on the human condition that call 
upon the likes of Matthew Arnold, Viktor 
Frankl, and Adam Smith’s Theory of Moral 
Sentiments. Brooks brings the sensibility of an 
erudite, wise, and kindly grown-up to the ar-
ray of social science findings that he lays out.

My technical quibbles are few. Among the 
literatures he surveys, the one I know best is 
the one on cognitive ability. I think Brooks is 
too uncritical about the evidence for malle-
ability of I.Q. and understates the importance 
of differences in I.Q. at the upper levels. He 
uses an escape word to downplay the role of 
I.Q. in Harold and Erica’s success, saying they 

“had no extraordinary physical or mental gifts.” 
It depends on how you define “extraordinary.” 
Harold’s I.Q. had to have been in the top few 
centiles of the distribution, and Erica’s in the 
top decile, given the specific cognitive demands 
of their accomplishments. But his summaries 
of the relationships of I.Q. to most outcomes in 
life are reasonable given that his topic is the ef-
fects of cognitive ability on individuals (small), 
not on social trends (large, but not his topic).

Another quibble is that Brooks does not 
discriminate between established bodies of 
evidence and more isolated findings, occasion-
ally citing results that trigger disbelief. For 
example, when I read that “[s]tudies in strip 
clubs have found that dancers’ tips plunge 
45% while they are menstruating,” I am skep-
tical that a change of that magnitude would 
be replicated in a carefully designed experi-
ment. Nonetheless, Brooks’s larger point is 
that a variety of sexual responses in men and 
women are affected by subliminal awareness 
of the fertility cycle—and he is correct. Over 
almost 400 pages with dozens of synthetic 
characterizations of research findings, he is 

consistently judicious. As a survey of social 
science findings for a lay audience, The Social 
Animal succeeds brilliantly.

The conundrum posed by the social 
Animal is Brooks’s insistence that the 
lives of Harold and Erica were well 

lived. Here is the book’s opening paragraph:

This is the happiest story you’ve ever 
read. It’s about two people who led 
wonderfully fulfilling lives. They had 
engrossing careers, earned the respect 
of their friends, and made important 
contributions to their neighborhood, 
their country, and their world.

How could Brooks possibly be serious? 
Harold and Erica did have successful careers. 
Harold wrote historical biographies and even-
tually became a scholar at a Washington think 
tank. Erica was successively an entrepreneur, 
CEO, presidential advisor, and secretary of 
commerce. Harold also had absorbing avoca-
tions centering on his love of history. Later 
in life, Erica read a lot of good literature and 
learned to appreciate art. But that’s about it: 
career satisfactions, and the kinds of interests 
enjoyed by cerebral people. Otherwise, to my 
mind, they led impoverished lives.

“Earned the respect of their friends”? For 
a book entitled The Social Animal, friends 
played an exceedingly small role in Harold’s 
and Erica’s lives. After graduating from col-
lege, Harold had the kind of twenty-some-
thing friendships depicted in the television 
series Friends, but we hear nothing about the 
close, rock-solid friendships that can add so 
much to adult life. Erica had business friends 
who came and went with her jobs. In retire-
ment, she reconnected with some college 
friends through Facebook. Big deal. 

What about neighbors? Involvement in 
their neighborhood or community? None of 
that. Maybe they waited until retirement to 
connect with the lives of their fellow human 
beings? No. They retired to Aspen.

Religion? Both were secular and incurious, 
or worse. Given an invitation to try meditation 
as a path to spiritual growth, Erica recoiled: 

The idea of peering directly inside her-
self filled her with a deep aversion. All 
her life she had been looking outward 
and trying to observe the world. Hers 
had been a life of motion, not tranquil-
ity. The fact is she was afraid of looking 
directly inside. It was a pool of dark wa-
ter she did not want to plunge into.

Torture and State Violence 
in the United States
A Short Documentary History

edited by Robert M. Pallitto

The war on terror 
has brought to light 
troubling actions by the 
United States govern-
ment which many 
claim amount to tor-
ture. But as this book 
shows, state-sanctioned 
violence and degrad-
ing, cruel, and unusual 
punishments have a 
long and contentious 
history in the nation. 

Organized around fi ve broad thematic periods 
in American history—colonial America and the 
early republic; slavery and the frontier; imperial-
ism, Jim Crow, and World Wars I and II; the Cold 
War, Vietnam, and police torture; and the war on 
terror—this annotated documentary history traces 
the low and high points of offi cial attitudes toward 
state violence. Pallitto provides a critical introduc-
tion, historical context, and brief commentary and 
then lets the documents speak for themselves.  
$25.00 paperback

The Political Philosophy of 
Thomas Paine
Jack Fruchtman Jr.

“A great way for the 
newcomer to appreciate 
the range, diversity, and 
raw power and bril-
liance of Paine’s ideas.”
—Claremont Review of 
Books

“A compelling portrait 
of Thomas Paine as a 
serious, complex, and 
often surprising writer 
. . . This is a very useful 
volume for new students of US political thought, 
as well as for scholars seeking a quick but illumi-
nating overview of Paine’s writings and philosophy.”
—Choice

“A coherent vision of Paine’s work, encompassing 
his many contradictions.”
—Times Literary Supplement
$25.00 paperback
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Children? None. Here is the relevant por-
tion of “the happiest story you’ve ever read”: 

Once, about five years into their mar-
riage, [Harold] mentioned his desire to 
have kids, just in a normal, conversa-
tional way. “No, not now!” she screamed 
at him. “Don’t you ever burst in on me 
with that!”

He was startled and stunned. She 
stormed off to her office.

Those words were the only ones they 
had ever exchanged on the subject. 

Nor was the rest of their marriage a thing 
of beauty. Harold and Erica got to know each 
other first as employee and employer. Then 
there was a romantic period. Shortly after 
they married, they began to live separate pro-
fessional lives. Erica was often contemptuous 
of Harold’s habits. They were not companion-
able: “As the years went by, they fell out of the 
habit of really talking, or even looking each 
other in the eye.” When they did talk, they of-
ten fought. Brooks makes them into a loving 
couple in their retirement, but only through 
narrative legerdemain that left me uncon-
vinced. Marriages are complicated things, and 
I suppose some people would say Harold and 
Erica’s was successful. It sounded like a never-
ending toothache to me.

So what is that lead sentence all 
about? The nickel dropped when one of 
my AEI colleagues found me reading 

The Social Animal and announced, “All con-
servatives need to read this book. They will 
understand what liberals think constitutes a 
happy, successful life.”

He was using shorthand. Many conserva-
tives lead the lives of Harold and Erica, and 
most liberals don’t, but central tendencies re-
main. Unpacked, my colleague’s insight goes 
something like this: All people for whom 
some combination of family, community, and 
faith—along with vocation—are at the core of 
their happiness need to read this book. They 
will understand what a certain group of highly 
educated, affluent people, disproportionately 
from elite schools and with the modal political 
philosophy of Dutch sociologists, think con-
stitutes a life well lived: a career that makes 
them important or at least semi-famous. 

It is a variant on what I have elsewhere called 
the Europe Syndrome. The Europe Syndrome 
consists of the belief that a human being is a 
collection of chemicals that activates and, after 
a period of years, deactivates. The purpose of 
life is to pass the intervening time as pleasantly 
as possible. David Brooks’s presentation is a 

variant because it assigns high value to work, 
a legitimate source of deep satisfactions in 
life. Harold and Erica both labor really hard 
at their vocations and at their avocations. But 
otherwise they are trying to pass the time as 
pleasantly as possible. Their lives are almost en-
tirely devoid of the other three sources of deep 
satisfaction—family, community, and faith.

 

Toward the end of the book comes 
a paragraph that seems much more in 
tune with Brooks’s own view of life:

[Erica] was treated as a significant per-
son wherever she went. Strangers would 
approach and say they were honored 
to meet her. This didn’t make her feel 
happy by itself, but it did mean that 
she was no longer gnawed by the sort 
of ambition anxiety that had driven her 
through much of her life. Recognition 
and wealth, she had learned, do not 
produce happiness, but they do liberate 
you from the worries that plague people 
who lack but desire those things.

Combine that insight with all the social 
science evidence that Brooks presents about 
the satisfactions of family and community (he 
does not try to deal with faith), along with 
his personal history (an observant Jew, mar-
ried for 25 years, with three children), and I 
will bet that Brooks himself doesn’t think that 
vocational satisfactions are enough to consti-
tute a life well lived. Why then did he choose 
to drape his intellectual tour de force about 
the mainsprings of human behavior on such a 
dreary couple? 

I have a guess. David Brooks has always 
tried to reach across ideological lines, engag-
ing liberal readers who would instantly stop 
reading if he sounded anything like the kind of 
conservative they despise. He continued to do 
that in The Social Animal. To have made Erica’s 
happiness center on her children, to have em-
bedded Harold and Erica in a community or in 
a faith that gave them deep satisfaction, or to 
have made their marriage sound anything like 
a traditional one, would have alienated those 
readers. It’s only a guess. But I cannot read 
that lead sentence, “This is the happiest story 
you’ve ever read,” as literal. It works too per-
fectly as an ironic observation about the one-
dimensional vision of human happiness that is 
common among the readers Brooks wanted to 
capture—too common, for that matter, among 
America’s best and brightest as a whole.

Charles Murray is the W.H. Brady Scholar at 
the American Enterprise Institute.
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Book Review by Dorothea Israel Wolfson

Modern Family
Family Politics: The Idea of Marriage in Modern Political Thought, by Scott Yenor. 

Baylor University Press, 385 pages, $39.95 

The statistics on the decline of the 
American family are by now all too 
familiar: the rate of out-of-wedlock 

births in the United States stands at 40% 
(in the African-American community, nearly 
70%); divorce rates at 43%; and co-habitation 
rates have doubled among 30- to 44-year-olds 
in the past 10 years. Though the divorce rate 
has ticked downward, contemporary trends 
in family life are hardly encouraging. 

Scott Yenor’s new book, Family Politics: The 
Idea of Marriage in Modern Political Thought, 
is a philosophic reflection on the troubles of 
the modern family. In several hundred pages 
he covers a wide range of the most important 
modern philosophic, political, social scientific, 
and religious works on the family. Few treat-
ments of the foundational problems of the 
family are this thorough or deep.

As he describes them, our culture wars 
over the family pit the entire liberal tradi-
tion, from Locke, Rousseau, Hegel, and Mill 
to modern feminism and even such neocon-
servatives as James Q. Wilson, against the 
moral and religious teachings of the Catholic 
Church. Relying on Pope John Paul II’s meta-
physical and religious arguments is perfectly 

understandable given Yenor’s contention that 
modern political thought has had the effect, 
and in many cases the intention, of under-
mining the natural and conventional founda-
tions of the family.

In Yenor’s view, John Locke’s reform of the 
patriarchal family was designed to liberate it 
from politics—and from the Church. Magis-
trates and ministers would no longer dictate 
the terms of marriage; conjugal society would 
now be based on a voluntary, secular contract, 
the ends of which were simply, in Locke’s 
words, “procreation” and “mutual support, 
and assistance.” The educative duty of par-
ents was paramount for Locke, especially the 
teaching of self-control for a “culture of liber-
ty.” But once the children were grown, Locke 
allowed for divorce. Yenor believes this to be 
a huge misstep, allowing “instability to creep 
into his teaching.” What’s more, Yenor finds 
that Locke’s refounding of the family is dull 
and calculating. “Locke eschews the language 
of love,” he writes, in favor of “softer terms” 
like “care and affection.”

This is where Rousseau comes in, explains 
Yenor, to correct Locke’s unromantic ac-
count of marriage by infusing it with passion, 

imagination, and poetic artifice. Through 
historical accident and social pressure, Rous-
seau’s individual is moved from natural self-
ishness to conjugal society, where he is made 
whole. As Rousseau makes clear in the Emile, 
though society is informed by biology, it re-
lies ultimately on an illusion of perfect union 
between the individual and the collectivity. 
Yenor suggests that Rousseau’s vision of fam-
ily life will collapse on itself because it relies 
so heavily on the imagination. As he puts it, 

“the perfect human whole, of which the family, 
for Rousseau, is a prime example, must be or 
become inherently rational and possible in-
stead of illusory.”

Like rousseau, hegel endorses tra-
ditional sex roles that are informed by 
nature, and though he sees History as 

perfecting and overcoming nature, he believes 
that the natural sex differences between men 
and women will remain unchanged. Hegel’s 
view of “ethical love” rejects and transcends 
the Lockean idea of marriage as a contract, 
and points towards an indissoluble union of 
man and woman that is communal. For Yenor, 
the problem is that Hegel subordinates love 
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and family life to the unfolding of the ratio-
nal state: “not only women, but marriage and 
the family as such are, in a sense, turned into 
means…,” he writes, “so that individuals can 
fulfill their ‘highest duty’ which is ‘to be mem-
bers of the state.’” 

If Locke wished to take patriarchal politics 
out of family life, in the 19th century John 
Stuart Mill thought it was safe to put politics 
back in. If the public sphere is to be governed 
by liberty, equality, and individuality, then 
the family ought to be as well. In fact, he ar-
gued that progress is impeded if the private 
sphere continues to be characterized by the 
tyranny of men over women. He offers a vi-
sion of “assimilative marriage” in which hus-
bands and wives are true friends and equal 
partners. Yet Yenor points out that Mill’s ac-
count of marriage largely omits child rearing 
and children generally. “Mill ignores the kids 
in order to propound an alluring promise of 
spousal friendship—the idea that husbands 
and wives will share the same experiences and 
the hope that they will be soul mates.” “With 
this promise in mind,” Yenor observes, “chil-
dren seem to be distractions from the reflec-
tion of the husband in the wife and the wife in 
the husband.”

While Mill downplays procreation in or-
der to achieve marital harmony, Marx and 
Engels famously abolish the “bourgeois fam-
ily” altogether. In the Marxist utopia, children 
are raised by state institutions so that women 
can labor productively for the cause. Simone 
de Beauvoir, drawing from Marx, goes so far 
as to advocate forbidding mothers from stay-
ing home precisely because too many women 
would choose it, impeding their liberation 
from biology.

These modern assaults on the tradi-
tional Western family have not gone 
unanswered. Yenor explains that so-

cial scientists of a neoconservative bent, nota-
bly James Q. Wilson, Francis Fukuyama, and 
David Popenoe, armed with the findings of 
sociobiology, have offered a defense for the 
benefits of monogamy, marriage, and child-
rearing. Monogamous family life is good for 
one’s health and economic well-being, it turns 
out. For example, studies indicate that di-
vorced men are twice as likely as married men 
to die from heart disease and cancer. Further-
more, children raised in two-parent families 
have advantages over those who are not. But 
Yenor finds these arguments to be insufficient 
insofar as they are built on appeals to self-
interest. As he explains, sociobiology paints a 
bleak picture of the origins of family life: for 

women motherhood is a natural instinct, but 
for men fatherhood is a cultural construct. 
Because women cannot raise children alone, 
they must persuade men that monogamy is 
in their interest. This leads to a contract in 
which “men and women use each other to 
serve their own interests”—“a temporary 
meeting of the minds instead of…a durable 
union,” according to Yenor. He argues that 
self-interest is an unstable foundation for the 
family and that the sociobiologists are “more 
in line with the social contract tradition than 
with the Aristotelian tradition of man being 
a political animal.”

Having surveyed the history of 
modern thought on the family, Yenor 
turns to the writings of John Paul II 

for solutions. He explains that the late pope, 
in writings spanning 30 years, argued for the 
priority of love over individual autonomy and 
presented a hierarchy or “ladder of love” that 
begins with attraction between the sexes and 
ascends to a “betrothed love” or a “total self-
giving” of each to the other. This complete 
surrender of individual autonomy mirrors Je-
sus’ sacrifice of his life and love to the Church. 
This total spiritual and physical unity permits 
no divorce and no contraception. To allow di-
vorce, even for the wife of a serial adulterer, is 
to deny the unity of one flesh. To allow con-
traception is to sever the link between sex and 
procreation, which further encourages the he-
donistic relations between the sexes in which 
each individual seeks personal pleasure rather 
than the “deeper commitments of betrothed 
love.” Yenor concludes that “the most philo-
sophically confident defenses of unified fam-
ily life arise from organized religion, and the 
fruitful practice of marital and familial unity 
is associated, in the West, with natural law 
and religious belief generally and with Chris-
tianity in particular.”

Yenor argues that modern Lockean con-
tract theory has led to the destruction of fam-
ily life and a forgetting of marital love’s true 
basis. In his view, liberal notions of the fam-
ily are all deficient absent the support of reli-
gion, meaning Christianity, and Catholicism 
in particular, since Judaism allows for divorce. 

“Faith,” he writes, “prevents marriages formed 
by consent from devolving into a divorce cul-
ture; love supported by faith sustains parents 
to dedicate time and energy to their children. 
Locke’s family unravels without these props.”

Yenor well demonstrates the shortcomings 
of contract theory, and of Americans’ love af-
fair with autonomy at the cost of a more deep-
ly satisfying betrothed love. His reflections on 
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the intrinsically communal aspects of love and 
marriage in a world that no longer values self-
sacrifice are certainly welcome. Still, there are 
reasons to question his analysis as well as his 
proposed solutions.

He begins his study with the 
professed aim of not joining the 

“Locke-blamers,” vowing to ap-
proach the problem of the family in the spirit 
of Tocqueville, “discerning the tendencies of 
human societies in order to counteract them 
and slow them down so that we can main-
tain democratic society over the long haul.” 
A Tocquevillian approach would have been 
the right one, but it is not the one he in fact 
takes. “Modern thinkers,” Yenor avers, “pres-
sure marriage and family life by making each 
connection and trait testify at the bar of rea-
son and pass the tests of individual freedom 
and sexual equality.” Eschewing liberty and 
equality, he turns to the writings of John 
Paul II, which doubtless serve as an impor-
tant beacon in our troubled times but may 
be too counter-cultural, as it were, to be ef-
fective. One wonders how much appeal these 
teachings can have beyond already commit-
ted Catholics. Are the American people re-
ally ready to make contraception and divorce 
illegal? Could the restitution of such bans be 
effective anyway? And could such measures 

in a modern liberal democracy even be con-
sidered just?

One may also doubt Yenor’s conviction that 
our “divorce culture” can be healed by Chris-
tianity. We can all agree that our culture is 
strengthened by religion. But the relation be-
tween marriage and religion is not as straight-
forward as he makes out. Recent (though dis-
puted) studies, for example, show that evan-
gelical Christians have a higher divorce rate 
than the general population, indicating the 
limitations of even a deeply committed Chris-
tianity as a cultural salve. In thinking about 
what makes strong marriages, we should all 
begin with a bit of humility. There are no 
easy answers, and we should seek out help 
where we can find it. Religion can help us see 
the deeper meaning of marriage. But reason-
able social policy can play a role, too, such as 
reforms of no-fault divorce laws and helpful 
policies for working mothers such as flexible 
leave times and telecommuting. 

Social science arguments should not be dis-
missed either. For example, social scientists 
who emphasize that married men have half 
the rates of cancer, heart disease, and hyper-
tension as divorced men help lay the ground-
work for marriage-friendly social policy, even 
if their arguments are not morally edifying. 
Describing health benefits using the language 
of self-interest creates a rationale for legisla-

tors to act in this important area, achieving 
moral effects without moralizing.

Yenor’s sharp division between most 
of modern liberal thought on one side 
and John Paul II all alone on the other 

does not make our task any easier. He risks 
making enemies out of potential allies, weak-
ening his cause in the process and heighten-
ing rather than ameliorating our culture wars. 
A consistently Tocquevillian approach would 
not be so critical of the American tendency 
to approach marriage as an imperfect union, 
a secular and voluntary agreement that finds 
sustenance in husbands and wives’ mutual 
affection for each other and their natural 
desire to take the best possible care of their 
kids. It would acknowledge, rather than re-
sist, the liberal ideal of equality, including 
the equality between men and women, and 
husbands and wives. It would, that is, seek 
out support for the family in both religion 
and liberalism itself. Still, Family Politics 
provides a good starting point for all those 
who seek to grapple with the problem of the 
modern family.

Dorothea Israel Wolfson is director of the M.A. 
in government program at Johns Hopkins Uni-
versity’s Center for Advanced Governmental 
Studies in Washington, D.C. 
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Book Review by Richard A. Epstein

A New Birth of Economic Freedom
Rehabilitating Lochner: Defending Individual Rights Against Progressive Reform, 

by David E. Bernstein. University of Chicago Press, 208 pages, $45 

For mainstream scholars, journal-
ists, and intellectuals, the notorious 
Dred Scott decision of 1857 wins the 

gold medal in the Worst Supreme Court De-
cision Olympics. An equally broad and em-
phatic consensus awards the silver medal to 
the Supreme Court’s 1905 decision in Loch-
ner v. New York. The supposition that these 
two polar opposites are linked reveals the 
progressive worldview’s boundless capacity 
to get important questions not merely wrong 
but exactly backwards. Dred Scott held that 
individuals who were born slaves could never 
become citizens of the United States, regard-
less of when and how they came to be free. By 
contrast, Lochner held that ordinary people, 
even foreign immigrants, were entitled, as au-
tonomous human beings, to make their own 
decisions about how, why, and on what terms 
to exchange economic goods and services.

In Rehabilitating Lochner: Defending Indi-
vidual Rights Against Progressive Reform, David 
Bernstein, a professor at the George Mason 
University Law School, takes on the task of 
demonstrating that the conventional denun-
ciation of Lochner is both inaccurate and un-

fair. By dint of his hard work and meticulous 
research, we can say, Mission Accomplished!

At issue in Lochner was the constitutional-
ity of a New York statute, the Bakeshop Act, 
which prohibited certain kinds of bakers from 
working more than 10 hours per day or 60 
hours per week. Joseph Lochner, owner of a 
bakery in Utica, located in upstate New York, 
was convicted of a criminal offense and forced 
to pay a fine when he required his workers 
to work longer hours. Tellingly, the workers 
themselves never complained of ill-treatment. 

Lochner offered two defenses against this 
prosecution, both based on the twin 14th 
Amendment’s guarantees that no state shall 
“deprive any person of life, liberty, or property, 
without due process of law; nor deny to any 
person within its jurisdiction the equal pro-
tection of the laws.” Lochner claimed, first, 
that the Bakeshop Act violated his rights 
under the Due Process Clause to enter freely 
into voluntary contracts with others. The po-
lice power exception meant that this liberty 
could be abridged only to protect the health, 
safety, morals, or general welfare of the public 
at large. Second, Lochner argued New York’s 

legislation denied him equal protection of the 
laws by imposing these restrictions only on 
some types of bakers, not all. 

In theory, this equal protection claim is 
weaker than the liberty of contract claim. The 
state has two possible responses to successful 
equal protection challenges: either remove the 
restriction on the regulated bakers or extend it 
to all bakers. Each approach makes the differ-
ence between classes disappear. The Due Pro-
cess Clause does not give the state that second 
out, since the maximum hour restrictions in 
the New York law, if held to be impermissible 
restrictions on the liberty of contract, would 
be unconstitutional whether they applied to 
all bakers or only some. The state can equal-
ize only upward if there is a valid claim under 
the Due Process Clause.

It’s no wonder, therefore, that the 
liberty of contract claim proved to be a 
major battleground in the early Progres-

sive Era. Justice Rufus Peckham, writing for 
the five-member Lochner majority, held that 
the New York statute did not fall into any of 
the permissible police power categories. In-
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stead, he classified the statute as a “labor law,” 
intended to stifle competition by one class 
of bakers against its economic rivals. That 
logic proved to have important consequences 
for other cases of that era. Most notably, the 
Lochner understanding of freedom of con-
tract prevailed against mandatory collective 
bargaining regimes, whether implemented 
by the federal government or by the states. 
Those decisions held for about a generation 
before they were overturned in practice by 
the passage of the Railway Labor Act and 
the National Labor Relations Act, enacted in 
1926 and 1935, respectively.

To the Progressive mind, Peckham’s judi-
cial rejection of “worker protection” legisla-
tion showed how five badly out-of-touch jus-
tices failed to grasp the growing perils that 
industrialization posed to workers. The most 
powerful incarnation of the Progressive view 
was not in the long, elaborate dissent by Jus-
tice John Marshall Harlan, which concluded 
that the ten-hour limitation on bakers, like 
the limitation in an 1898 case on maximum 
hours for miners, was a health statute and 
thus fell within the state’s police power. Har-
lan, in other words, agreed with Peckham on 
the constitutional validity of the distinction 
between health and labor statutes, but drew 
the line in a place more favorable to the state. 
Yet once the overhanging health and safety is-
sues were out of the case, it was Harlan who, 
in Adair v. United States (1908), struck down 
the federal collective bargaining statute as an 
unconstitutional labor law.

In Lochner the progressives’ true hero was 
Justice Oliver Wendell Holmes, Jr., whose 
pithy dissent mounted a frontal attack on 
the entire classical liberal synthesis shared 
by Peckham and Harlan. Holmes asserted, 
without trying to demonstrate, that the 
maximum hours statute could be justified 
on grounds of health. But his larger attack 
was on the very notion of freedom of con-
tract, which he dismissed as an inappropri-
ate “shibboleth” for the modern industrial 
age. His most famous barb was that the 14th 
Amendment did not “enact Mr. Herbert 
Spencer’s Social Statics,” even though the 
connection between laissez-faire economics 
and constitutional principles is far tighter 
than Holmes acknowledged. 

The key point for Holmes, therefore, was 
his false assertion that the Constitution did 
not pick sides on what he perceived as a purely 
economic struggle between warring interest 
groups, which had to be resolved by political 
means only. Even though Holmes was a skep-
tic about the power of regulation to hold back 
strong economic forces, he thought Congress 
and the states could try whatever futile experi-

ments they wanted in order to stem the tide of 
the perceived abuses of industrialization. It is 
precisely because Holmes thought the theory 
of limited government had no constitutional 
pedigree that he became a charter member in 
the Progressive hall of fame.

 

In tackling these fundamental issues, 
David Bernstein brings a wealth of his-
torical information to the raging dispute 

over Lochner. For the most part, he does not 
weigh in on the critical doctrinal issues that 
separate Peckham (and Harlan) from Hol-
mes. Rather he takes a more modest, but 
ultimately rewarding approach. He thus ex-
plains in painful and convincing detail why it 
was the enlightened Progressives, not the so-
called reactionaries of the “Old Court,” who 
utterly failed to appreciate the long-term so-
cial harm wrought by their own misguided 
reform agenda.

In developing this thesis, Bernstein resorts 
neither to high philosophy nor deep economic 
theory. Instead, he relentlessly tracks down 
every obscure newspaper story, tract, and 
pamphlet that sheds light on the extensive, 
prolonged union efforts to take over the bak-
ing industry. The objective was to impose bur-
dens on non-union bakeries staffed by recent 
immigrants that were far heavier than those 
borne by their unionized competitors. The 
health law claims were fig leaves for their pro-
tectionist activities. 

The maximum hours law neatly illustrates 
how a statute can be neutral on its face but 
discriminate between two rival classes of en-
terprises in the same industry. The immigrant 
bakers worked long single shifts, and often 
quite literally slept on the job after preparing 
loaves for baking in the evening and collect-
ing them the next morning. These workers 
would be shut out of the market by an innoc-
uous-sounding 10-hour maximum-hour law, 
and the rival union operations left the only 
ones standing, since they used two separate 
shifts, each of which worked less than the 10-
hour maximum. 

On Bernstein’s persuasive reasoning, Loch-
ner rightly rejected the unions’ politically 
successful rent-seeking. He is also correct in 
showing how Lochner might have played out 
in three explosive areas: sex, race, and religion. 
On the first, Bernstein recounts the sad story 
of the 1908 case of Muller v. Oregon, in which 
a chivalrous Supreme Court unanimously 
upheld Oregon’s law prohibiting women 
from working more than 10 hours a day. The 
beneficiaries of this gallantry, the female em-
ployees of Curt Muller’s laundry business, all 
wound up being displaced by male Chinese 
immigrants not subject to the law. 

Muller was also notable for Louis Brande-
is’s “social science” brief that carefully sought 
to steer the Oregon maximum-hours law into 
the health and safety categories recognized 
under Lochner. Brandeis’s call for maximum 
hours laws protecting women, resting on end-
less recitations from learned studies about the 
United States and Europe, carried the day in 
the Supreme Court. 

Unfortunately, his brief was in fact a ster-
ile endeavor. It paid no attention whatsoever 
to the huge increases in life expectancy and 
wealth that took place where the liberty of con-
tract was protected, in large part because his 
brief at no point recognized the critical propo-
sition of all successful economies: the logic of 
mutual gain through voluntary exchange. 

Furthermore, Brandeis’s brief could not ex-
plain why the selective restriction on women’s 
job options helped to advance their cause. On 
this issue, at least, the progressive movement 
has retreated from its protectionist agenda. 
As Bernstein notes, modern feminists rightly 
perceive that protective women-only legisla-
tion curtails women’s economic opportunities. 
For them, the truly menacing decision came 
in 1873 when the Court upheld, in Bradwell v. 
Illinois, a legal prohibition against the practice 
of law by women on the ground that their des-
tiny in some larger social plan required them 
to serve only as wives and mothers. 

Even if we suppose, for the sake of the ar-
gument, that women don’t want to work as 
lawyers, it should still be their decision about 
how they lead their own lives, not the state’s. 
What matters is that a sound system of laws 
lets men and women decide which jobs to 
compete for and why, free of the heavy hand 
of the state.

The picture on race is even bleaker, 
precisely because during its supposed 
heyday Lochner was never used to 

strike down segregationist laws. Bernstein is 
especially compelling in severing the linkage 
that noted liberal scholars such as Bruce Ack-
erman and Cass Sunstein have tried to forge 
between Lochner and the lamentable 1896 
Supreme Court decision of Plessy v. Ferguson. 
Plessy’s broad reading of the police power al-
lowed for segregation in public schools and on 
public transportation, and for laws that pro-
hibited marriages between the races.

One supposed link between Plessy and 
Lochner is that Justice Rufus Peckham, who 
wrote Lochner, had previously joined the Plessy 
majority. But, as Bernstein notes, this dubi-
ous connection reveals only the inconsistency 
in Peckham’s own worldview, which is best 
explained by recalling that Peckham himself 
was a “copperhead” during the Civil War—
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that is, a Northerner who sympathized with 
the South. 

Intellectually, of course, the relationship 
runs in the opposite direction. Lochner is most 
notable for recognizing limits to the state’s po-
lice power. Plessy flouted that understanding 
by treating coercive state laws as though they 
were only upholding genteel social practices. 
Indeed, it took a Lochner-like intervention, 
starting in the late 1930s, for the Supreme 
Court to begin to vindicate the rights of Af-
rican-American citizens who for too long had 
been neglected in both the political and eco-
nomic arenas.

Finally, the story on religion has 
something of a happy ending. The great 
defense of religious liberty is found in 

the 1925 decision in Pierce v. Society of Sisters, 
in which Justice James McReynolds (a vicious 
anti-Semite, no less) held that the Due Pro-
cess Clause protected the liberty of parents 
to contract to send their children to parochial 
schools. With Lochner’s decline, Pierce was 
repackaged as a case dealing with the Free 
Exercise of Religion. In that area, the mod-
ern court protects individual freedom unless 
there are some strong interests of health and 
safety that justify a restriction. A prohibition 
on child sacrifice, and perhaps even child labor, 
would satisfy that restraint. At this point, the 
modern law narrows the scope of those inter-
ests that are subject to constitutional protec-
tion. Religious reasons now qualify to exempt 
children from public schooling, but objections 
to public education on other grounds may not. 
Yet once the case falls within the protected do-
main, the narrow police power justifications 
have to be satisfied to sustain the restrictions. 
The classical liberal synthesis thus survives, 
but only in limited fields of endeavor.

Bernstein’s minute dissection of the Pro-
gressive movement thus makes good on his 
claim that careful legal thinkers should reaf-
firm the principle of liberty of contract across 
the board. Far from being the wild invention 
of unprincipled judges, that doctrine links 
together the classical liberal protections that 
span contract, property, speech, and religion. 
In these times of economic stress and turmoil, 
it would be indeed welcome if the Supreme 
Court acknowledged the power of the classi-
cal liberal paradigm, in order to confess, and 
undo, its prior errors. 

Richard A. Epstein is the Laurence A. Tisch 
Professor of Law at the New York University 
School of Law, the Peter and Kirsten Bedford 
Senior Fellow at the Hoover Institution, and a 
senior lecturer at the University of Chicago Law 
School.
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Book Review by Richard E. Morgan

Standing in the Need of Prayer
Constitutional Redemption: Political Faith in an Unjust World, by Jack M. Balkin.

Harvard University Press, 304 pages, $35 

Though the ostensible subject of this 
deeply strange book is the interpretation 
of the Constitution of the United States, 

its rhetoric is passionately religious. It exhorts 
us to believe that the American Constitution 
is capable of “redemption.” It needs redemption 
because our Constitution as presently under-
stood is profoundly unjust—a little less fla-
grantly than when it was interpreted to counte-
nance slavery and the subordination of women, 
but intolerably unjust and sinful nevertheless. 

The original sin requiring the country to 
redeem its national charter is the failure to 
embrace the crusading, pervasive egalitar-
ianism—political, economic, and social—
that its author ascribes to the Declaration of 
Independence. This vision of a nation com-
mitted to pay any price and bear any burden 
for the sake of ever greater equality appears 
to be the only thing he takes from the Decla-
ration, indeed from the founding as a whole. 
Constitutional Redemption says nothing about 
the founders’ broader natural rights philoso-
phy, and next to nothing about the rights to 
liberty or property, or the limitation of gov-
ernmental power, subjects which continu-
ously preoccupied America in the late 18th 
century.

Jack Balkin’s truncated and deformed view 
of the founding is not his argument’s only 
weakness. Although wrathful about modern 
America’s injustices, Redemption’s specific in-
dictments are few and scattered—income in-
equality, social stratification, excessively power-
ful corporations, and the equal representation 
of unequally populous states in the Senate top 
its list of offenses against equality. Other charg-
es sometimes fly over the top. What is one to 
make of a distinguished Yale professor of law 
who decries judicial holdings “that homosexu-
als have no constitutional rights that hetero-
sexuals are bound to respect…”? (Emphasis 
added.) 

It should be noted that Balkin’s is not the 
first major treatment of American constitu-
tional law to explain the author’s disaffection 
for the American polity with the help of reli-
gious terminology. Balkin’s friend and some-
time co-author, University of Texas law profes-
sor Sanford Levinson, published Constitutional 
Faith in 1988. “Twenty years later,” Balkin ex-
plains, “Levinson gave up his constitutional 

faith and has since become a modern-day Gar-
risonian,” because “hardwired” aspects of the 
Constitution—such as the presidential veto, 
two senators from each state, and the electoral 
college—render the system “incorrigibly un-
democratic,” making radical reform impossible. 
Apparently, for Levinson as for the abolition-
ist William Lloyd Garrison, the Constitution 
now stands revealed as a compact with hell. 

Balkin, however, has not lost his faith, in-
sisting redemption is possible. At one point he 
refers to himself as an “aspirationalist” who 
accepts that “our institutions and our Consti-
tution always exist in a ‘fallen condition.’” 

If faith in an egalitarian constitution-
al redemption is the first pillar of Balkan’s 
constitutionalism, historicism is the sec-

ond. Not to be confused with a commitment 
to attaining a broad yet subtle understand-
ing of the past’s thoughts and deeds (witness 
the caricature of the founding on which the 
book is based), Balkin’s historicism is a sunny 
Hegelianism. The contours of a constantly 
evolving Constitution expand to encompass 
new meanings for succeeding generations—
sometimes by amendment, sometimes by ju-
dicial interpretation. 

Above all, we must beware of being hobbled 
in our development by the “practice of consti-
tutional fidelity.” The snare of that fidelity

makes it seem natural for us to talk and 
think about justice in terms of the con-
cepts and categories of our constitution-
al tradition. In this way, the practice of 
constitutional interpretation can actu-
ally skew and limit our understandings 
about justice, because not all claims are 
equally easy to state in the language of 
that tradition. We might call this phe-
nomenon the stunting of political imag-
ination.

It is a testament to the fertility of profes-
sor Balkin’s own constitutional imagination 
that over the past year he has appeared from 
time to time in the public prints arguing: 1) 
That the original understanding of the word 
“commerce” in the Commerce Clause meant 
all “social interaction.” This being so, he con-
cluded, the insurance mandate of Obamac-
are was clearly within the power of Congress 
to impose. 2) That the specifically delegated 
powers of Article I, Section 8 were under-
stood by the members of the Great Conven-
tion as operationalizing section VI of the old 
Virginia Plan, which provided that the new 
Congress would have power to legislate in 

“all cases involving the general interest of the 
Union,” or cases where the “states are sepa-
rately incompetent,” thus creating the heart’s 
desire of all real progressives, a national gov-
ernment of general jurisdiction. Not only is 
the evidence for such an understanding with-
in the Convention thin to non-existent, if it 
had existed it would surely have doomed the 
new charter to defeat in the ratification pro-
cess. 3) That Section 4 of the 14th Amend-
ment, providing that “the public debt of the 
United States…shall not be questioned,” 
which was put in place in 1867 to insure that 
no future Congress, controlled by returning 
Southern Democrats, could renege on obli-
gations incurred by the Union in prosecut-
ing the war against the Confederacy, could 
now be understood as authorizing President 
Obama unilaterally to authorize Treasury 
borrowing beyond that allowed by the debt 
limit statue.
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Of course, balkin understands that 
not all constitutional change is con-
ducive to greater “democracy, fairness 

and justice.” “If conservative social movements 
continue their ascendency and the conserva-
tive wing of the Republican Party gains and 
maintains its political hegemony,” he worries, 

“constitutional common sense will be altered 
for good….” On the whole, however, he looks 
forward to a continuation of what he some-
times calls, without irony, “The Great Progres-
sive Narrative” of American improvement.

 Just how is constitutional evolution sup-
posed to operate when our political imagi-
nations are not “stunted”? Lawyers, not sur-
prisingly, are central to the process, creating 
constitutional law through advocacy that 
reshapes the “Off-the-Wall, On-the-Wall…
Spectrum of Plausibility.” Exotic ideas ini-
tially advocated by a few extremists—that 
the First Amendment’s establishment clause 
prohibits voluntary prayer in public schools, 
for example—end up as “part of constitu-
tional common sense, and those who doubt 
them are regarded as reactionary and them-
selves as off-the-wall.” And although it is tiny 
minorities of elite lawyers who manage these 
imaginative journeys along the “spectrum of 
plausibility,” Balkin emphasizes they must 
be supported by social movements that “open 
up space for new forms of constitutional 
imagination and new forms of constitutional 
utopianism….”

But of course the social movements aren’t all 
that social, with agendas set by small numbers 
of self-selected activists rather than the broad 
involvement of engaged citizens. To take just 
three constitutional innovations of the past 
half-century of which Balkin apparently ap-
proves, neither the school prayer decisions, nor 
the extremely libertarian free-speech doctrines 
minted after 1957 (Roth v. United States), nor 

the key criminal process innovations (Mapp v. 
Ohio [1961], Miranda v. Arizona [1966]) had 
widespread popular support when they came 
down, and little has changed since. (On this 
point see Public Opinion and Constitutional 
Controversy, edited by Nathaniel Persily, Jack 
Citrin, and Patrick Egan [2008].)

The strangest part of the book, how-
ever, is its final chapter, “How I Became 
an Originalist.” Balkin, obviously an 

enthusiastic believer in the “living Constitu-
tion,” has no use for real originalists, who in-
sist that the public meaning of constitutional 
provisions when adopted should discipline 
and constrain the ways in which those pro-
visions are applied today. Balkin rightly sees 
such folk as participating in an insurgency 
against the constitutional consensus of the 
latter 20th century, and believes they are in-
sufficiently reconciled to the New Deal, the 
civil rights revolution, and the emancipation 
of women. The common sense of originalism 
makes it broadly appealing to Americans, cre-
ating a grave impediment to Balkin’s revolu-
tion from above. Ordinary Americans, when 
they think about it, take the Constitution 
seriously, opposing radical devaluations of its 
text by the living constitutionalists. 

Balkin’s solution is to pledge allegiance to 
the Constitution in a manner that allows him 
to make it say whatever he wants it to say. His 

“framework originalism” extends the efforts of 
apologists for the vaulting innovations of the 
Roosevelt, Warren, and Burger Courts who 
invoke the words of the Constitution at mean-
ingless levels of abstraction in order to defend 
judicial adventurism. 

He will go no further than to accept the 
“original semantic meaning” of the Constitu-
tion’s words, which signifies something, of 
course, but not very much. Framework origi-

nalism rejects “how people at the time of adop-
tion would have intended or expected the text 
to be applied, or how broadly or narrowly they 
would have articulated the principles and stan-
dards found in the text” as a source of mean-
ing, thereby excluding everything important 
to establishing real, useable meaning. Seman-
tic signification is minimal; useful meaning is 
always in the examples. Unless constitutional 
provisions can be articulated at some respect-
able level of specificity, they cannot constrain 
the future—which, after all, is what a consti-
tution exists to do.

In the end, the problems with balkin’s 
constitutionalism resolve themselves into 
one—that the Constitution of the United 

States, and those of the states, presuppose 
a particular kind of polity and society, and 
this conception is not infinitely plastic. Cer-
tain ideas—thoroughgoing governmental 
regulation of campaigns and elections, for 
example—must always remain “off-the-wall.” 
And though we will endlessly debate the 
proper boundaries between public and pri-
vate spheres, we begin from the axiom that a 
limited Constitution—one that created a gov-
ernment whose powers are few and defined—
means the heavier burden of proof will be on 
those who wish to expand its powers. Balkin 
can’t or won’t grasp that a permanent cam-
paign against every manifestation of inequal-
ity necessarily means the permanent subver-
sion of a free society’s attempt to govern itself 
successfully. A war against inequality in the 
name of exotic, protean notions of “ justice” 
or “fairness” betrays rather than redeems our 
constitutional order.

Richard E. Morgan is William Cromwell Profes-
sor of Constitutional and International Law and 
Government at Bowdoin College.
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Essay by Hadley Arkes

A Natural Law Manifesto

In launching the claremont institute’s 
new Center for Natural Law Jurispru-
dence we want to proclaim again the case 

for natural law, and offer a kind of Natural 
Law Manifesto. We announce here noth-
ing new to the world, much in the way that 
James Wilson, at the origin of the Constitu-
tion, proclaimed that we were not, under this 
Constitution, inventing new rights. The object 
of the Constitution, he said, was “to acquire a 
new security for the possession or the recov-
ery of those rights” we already possess by na-
ture. The great Blackstone had famously said 
that, on entering civil society, we give up those 
unqualified rights we had in the State of Na-
ture, including the liberty of “doing mischief.” 
To which James Wilson asked, in a Talmu-
dic question, “Is it part of natural liberty to 
do mischief to anyone?” In other words, as 
Abraham Lincoln and Thomas Aquinas had 
it, we never had a “right to do a wrong.” Even 
in the state of nature we did not have a right 
to murder or rape, and therefore as we entered 
civil society, the laws that barred people from 

murdering and raping never barred them from 
anything they ever had a rightful liberty to do. 
And so, what rights did we give up on entering 
civil society? The answer given by Wilson and 
Alexander Hamilton was: none. As Hamilton 
said in Federalist 84, “Here, in strictness, the 
people surrender nothing.” Hence there was 
something not quite right in the notion of a 
Bill of Rights reserving to people rights they 
hadn’t surrendered to the state, for that im-
plied that they had indeed surrendered the 
body of their rights to the state and that they 
were holding back now a few they hadn’t sur-
rendered. The very purpose of the Constitu-
tion—the purpose that directed all branches 
of the government, not merely the courts—
was the securing of those “natural rights.” One 
could deny that point, as Hamilton said, only 
by slipping into the teaching of Thomas Hob-
bes and supposing that there were no rights 
before the advent of a government, no moral-
ity antecedent to civil society. As Hamilton 
pointed out, in Hobbes’s view morality was all 
conventional. We could not expect anyone to 

accept any moral restraints on his conduct, for 
until there were laws, he could have no assur-
ance that there were moral truths out there 
that anyone would respect. 

Hamilton may be taken as a telling voice 
here, for indeed the American Founding 
would not make any sense unless those doc-
trines of Hobbes were decisively rejected. 
But that is to say, again, that the founding, 
and the second Constitution it brought forth, 
found its telos, its central purpose, in the se-
curing of natural rights, the rights that had 
to be there even before a government came 
into place. That understanding of the regime 
could not be explained without the recogni-
tion then of moral truths, of standards of 
moral judgment that had to be there before 
we could even conceive a Constitution. The 
whole project of a constitutional government 
could not begin unless one understood in 
the first place the notion of a regime of law, 
a government restrained by law, of rules that 
bound rulers as well as those who were ruled. 
One had to understand, that is, in the first 

This essay is adapted from remarks delivered by Hadley Arkes on June 4 in Washington, D.C., to 
launch the Claremont Institute’s new Center for Natural Law Jurisprudence. David F. Forte and 
Michael M. Uhlmann’s essays are adapted from their replies to Professor Arkes’s manifesto. Next year, 
the new Center will launch the John Marshall Fellowship program, which will offer an intensive course 

in jurisprudence for recent law school graduates who aspire to be clerks for Supreme Court justices. 
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place the very logic of “law”—of propositions 
that could rightly claim to be valid for every-
one, not merely expressions of the private 
interests or feelings of those who ruled. But 
that brought us back instantly to the N-word: 
nature. As Aristotle taught at the beginning, 
the defining mark of the polis was the pres-
ence of law, and law sprang from the nature 
of only one kind of creature. Only one kind 
of being could understand and respect a law 
beyond his own appetites, or grasp what it 
meant to bear an obligation to a contract or a 
law even when it no longer accorded with his 
interests or inclinations. It must have been 
the same creature referred to by Immanu-
el Kant when he said that all of the moral 
principles governing our lives may be drawn 
from the very idea of a “rational being as 
such.” The American Founders understood 
that there was nothing distinctly American 
then about the idea of a rule of law, or the 
principles that barred ex post facto laws, or 
established the wrongness of bills of attain-
der. They understood that these principles 
would not be brought into being by the Con-
stitution they were framing. Those principles 
had to be in place as guidance in our framing 
of a legal structure. The founders knew they 
could draw then on what Blackstone called 
the “laws of Nature and reason.” 

But it seems to be widely forgotten that 
the tradition of natural law always made a 
place for positive law, the law that is “posited” 
or enacted in any place, and sensitive then to 
conditions distinctly local. We see signs on 
the road saying 35 mph or 70 mph, and those 
numbers have no moral significance. But Kant 
reminded us that behind the positive law is a 
deeper natural law that tells us why we would 
be justified in having a law in the first place. 
We can grasp the principle that would justi-
fy us in restraining the freedom of people to 
drive in a manner that puts innocent life at 
hazard. But we translate that principle into a 
regulation that could apply the principle to the 
circumstances and terrain before us—70 mph 
on the open highway, perhaps 35 mph on this 
winding country road.

The Recoil from Natural Law

But we meet now at a time, when 
lawyers and judges on the conservative 
as well as the liberal side have rather 

clearly rejected natural law, treated it with 
derision and contempt, as though they could 
give a coherent account of the law without an 
account of those underlying moral principles 
that alone could justify the making of laws 
on any subject. Our allies on the conservative 
side retreat to some safe formula of positive 

law, a focus on the text of the Constitution, 
or a commitment to “originalism” and tradi-
tion. But with that move they transmute the 
question; they turn jurisprudence into legis-
lative history. They do it because they think 
it is the most prudent way of protecting the 
country from the adventures of judges soar-
ing off, inventing new rights, all on the side of 
the Left, all untethered to any text or to any 
ground of moral judgment. But in that path 
there has been no safety, and therefore no 
prudence, and beyond that, no coherence—
no jurisprudence that can give a coherent ac-
count of itself. As for the liberal side in our 
politics, they show an incurable penchant for 
overriding the positive laws, the laws enacted 
by people who are elected to make them—
laws that may protect nascent human beings 
in their mothers’ wombs, or laws that confine 
marriage to the commitment of a man and 
a woman. The Left will offer high sentiment, 
overriding the laws made by majorities in 
the name of a higher law or principle. They 
make some of the sounds of those who hold 
to natural law, but with one striking omis-
sion: they emphatically deny there are moral 
truths, truths that hold their truth even 
when they run counter to the will of a major-
ity. Professor Laurence Tribe will simply in-
voke convictions “powerfully held.” Professor 
Ronald Dworkin will regard instead, as the 
ultimate foundation of jurisprudence, “a na-
tion’s political traditions and culture.” Both 
arguments could readily have encompassed 
the rightness of slavery. For that institution 
certainly reflected convictions “powerfully 
held” and a long-standing feature in the “po-
litical traditions and culture” of this country. 
But some commentators on the liberal side 
would rather live with that result than appeal 
to natural law and put in place the recogni-
tion of moral truths; truths that may be used 
to cast judgments on others, even in their 
sexual lives. 

The liberal side in our politics finds its aver-
sion to natural law in the recognition both of 
moral truths and of “nature.” The orthodox-
ies of postmodernism and relativism on the 
American campuses emphatically deny that 
there is a fixed human nature. “Natural rights” 
they regard as an ideology of patriarchalism 
that justified the rule of white males. And “na-
ture,” they say, is “socially constructed” from 
one place to another according to the vagaries 
of the local culture. On the conservative side, 
there seems to have been a critical forgetting 
that natural law found its grounds in the laws 
of reason. A president of Amherst College 
once observed that I had a “theory” of natu-
ral law. I remarked to him that when people 
say things of that kind, they rather imply that 

they are standing back, wholesomely detached, 
noticing the “theories” whizzing past them. 
And somehow they are able to make judg-
ments about the fragments of theories that 
they regard as plausible or implausible, true 
or false. I said: take me back to the ground on 
which you are making those judgments, to the 
standards of judgment you are using, and you 
would be led back precisely to those “laws of 
reason” that I take as the ground of the natu-
ral law. 

The conservatives fear that judges, licensed 
to invoke the natural law, will be soaring off, 
as judges have done, but with no standards 
to discipline or constrain their appeal to 
lofty sentiment. It’s not merely the liberal 
activists who doubt that reason has moral 
truths to discern. The jural conservatives ap-
parently do not themselves have confidence 
that there is a discipline of reason that offers 
guidance and constraint on judgment. And 
yet, they are convinced that “activist judges” 
have abused the claim to invoke a higher law 
or natural law. But if they can identify an 
abuse of natural law, that rather implies that 
they have standards of judgment accessible to 
them, standards by which they can tell the 
difference between the claims of natural law, 
or the exertions of moral reasoning, that are 
defensible or spurious, true or false. In that 
case, we may ask: Why would the conserva-
tives take the antics of the liberal judges as an 
excuse to abandon the natural law, and the 
moral ground of the law, rather than claim-
ing the high ground for themselves? Why not 
take their recoil as a moment to get the lib-
eral judges clear on the difference between a 
plausible appeal to the principles of natural 
right and an appeal to a woolly, implausible 
version? Why not rather expose the pretend-
ers to the higher law of liberal activism as the 
pretenders, the vendors of false reasoning, 
that they are?

From the Old to the New

I come then today, perhaps in the style 
of Edmund Burke, to make An Appeal 
from the Old Jurisprudence to the New: 

from the old jurisprudence, which relied on 
natural law as a matter of course, to a new 
conservative jurisprudence that has not only 
been resistant to natural law, but scorns it. At 
one level, some of the conservative jurists insist 
that their concern is merely prudential: Justice 
Antonin Scalia will say that he esteems the 
notion of natural law but the problem is there 
is no agreement on the content of natural law. 
Far better, he argues, that we simply concen-
trate on the text of the Constitution, or where 
the text is silent, on the way in which the text 
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was “originally understood” by the men who 
framed and ratified it. Hence the doctrine of 

“originalism.” But as I’ve had the occasion to 
explain many times over, this notion of agree-
ment or disagreement is built upon one of 
those things the philosophers understand as 
a “self-refuting proposition.” For it reduces to 
this claim: “that the very presence of disagree-
ment on any matter of moral consequence in-
dicates the absence of truth.” But all I have to 
do is record my own disagreement with that 
proposition and that should be enough, on its 
own terms, to establish its falsity. This coun-
try was highly divided on the matter of slavery, 
or on civil rights in our own time, and that 
didn’t seem to affect people with the sense 
that it was impossible, under those conditions, 
to offer a judgment on where justice really lay 
in these matters. 

Beyond that, we’ve had ample evidence 
by now to see the justices fall into the most 
heated and polarized divisions over the 
meaning of words and clauses in the text of 
the Constitution. We need look only at the 
deep disagreement among the judges recently 
on the meaning of the Second Amendment, 
on the right to bear arms, to say nothing of 
the partisan passions that spring up over the 
meaning of such terms as Equal Protection of 
the Laws, or Due Process of Law. It should be 
clear that a reliance on the text of the Consti-
tution does not deliver us from serious argu-
ments and deep disagreements. On the other 
hand, I’d point out that the first principles of 
natural law are so bound up with the laws—
and are often so evident to ordinary people—
that they inspire virtually no disagreement. 
Consider for example that proposition the 
Scottish philosopher Thomas Reid regarded 
as one of the truly “first principles” we draw 
from the logic of moral judgment itself, a 
principle I’ve restated in this way: that we do 
not hold people blameworthy or responsible 
for acts they were powerless to affect. That 
principle may cover a wide variety of things 
where people really had no causal powers over 
their condition or their acts and should not 
be held culpable. We may argue in different 
cases as to how powerless or incapable people 
actually were, but no one doubts the validity 
of the principle—or doubts that the princi-
ple would hold true in all places, public and 
private, at any time. Wherever we are, it is 
never tenable to hold someone responsible for 
a crime committed before he was born, or a 
crime he was evidently incapable of commit-
ting. Axioms of this kind have been so wo-
ven into our law that we often fail to notice 
them any longer. But they stand as striking 
evidence that the deepest principles of the 
law do not in fact inspire a deep division in 

our country. They are understood readily by 
ordinary people, and are not regarded as in-
scrutable even by lawyers.

The First Generation of Jurists 

The first generation of our jurists 
and lawyers gave us remarkable ex-
amples of how they made their way, 

strainlessly and elegantly, to the ground of 
the natural law in the axioms of our reasoning. 
They would trace their judgments back to first 
principles, to the principles that were usually 
not mentioned in the text of the Constitution, 
because they were the truths that had to be in 
place before one could even have a Constitu-
tion or a regime of law. 

In a throwaway line at the end of his opin-
ion in the landmark case of Gibbons v. Ogden 

an internal evidence which, antecedent 
to all reflection or combination, com-
mands the assent of the mind…. Of 
this nature are the maxims in geometry, 
that “the whole is greater than its part; 
that things equal to the same are equal 
to one another; two straight lines can-
not enclose a space; and all right angles 
are equal to each other.” Of the same 
nature are these other maxims in eth-
ics and politics, that there cannot be an 
effect without a cause; that the means 
ought to be proportioned to the end; 
that every power ought to be commen-
surate with its object; that there ought 
to be no limitation of a power destined 
to effect a purpose which is itself inca-
pable of limitation.

What we grasp most notably per se nota, 
as something true in itself, is the anchoring 
proposition and the touchstone of the laws of 
reason, “two contradictory propositions can-
not both be true.” In the same way, we grasp 
without much strain—and with no serious 
controversy—these anchoring points in mor-
al judgment and natural law: first, that the 
language and logic of moral judgment apply 
only to the domain of freedom, where people 
are free to choose one path of conduct over 
another, and so we say again, in a reworking 
of Thomas Reid, that “we don’t hold people 
blameworthy and responsible for acts they 
were powerless to affect.” And second, we 
grasp per se nota the truths that stand be-
hind that “proposition,” as Lincoln called it, 
the anchoring proposition of the American 
republic, “all men are created equal.” For we 
grasp at once that, even in this age of animal 
liberation we don’t sign labor contracts with 
horses or cows; nor do we seek the informed 
consent of our household pets before we au-
thorize surgery upon them. But we continue 
to think that creatures who can give and un-
derstand reasons deserve to be ruled through 
a rendering of reasons or justifications by a 
government that is compelled to elicit their 
consent. We can take then, as the anchoring 
ground of “first principles” those propositions 
we can grasp per se nota, as true in themselves, 
or propositions that cannot be denied without 
falling into self-contradiction.

Those are the grounds to which Lincoln 
and the founders appealed. They did, el-
egantly and luminously, what the spokesmen 
for conservative jurisprudence in our own day 
insist should never be done. Let me offer just 
an example or two. 

In Federalist 78, Hamilton noted the rule 
that guided the courts in dealing with stat-
utes in conflict: the statute passed later is 

(1824), John Marshall apologized to his read-
ers for spending so much time demonstrating 
what should stand in the class of an axiom. 
That is, he assumed that every literate reader 
out there would know that, before a dem-
onstration or experiment could be offered, 
certain indemonstrable points had to be in 
place—indemonstrable because no demon-
stration could be understood if these points 
weren’t grasped. These were truths that had to 
be grasped, as the saying went, per se nota, as 
things true in themselves. That the founders 
were uncommonly clear on this matter was re-
vealed sufficiently by Alexander Hamilton in 
that preface he wrote to Federalist 31 on taxa-
tion. In the course of that paper, he reached no 
conclusion different from what John McCain, 
in our own time, would have reached. But any 
reader looking at the text would have noticed 
at once some strikingly different furnishings 
of mind. For Hamilton put it this way:

In disquisitions of every kind, there are 
certain primary truths, or first prin-
ciples, upon which all subsequent rea-
sonings must depend. These contain 

Lincoln and the 
founders did what 

the spokesmen 
for conservative 

jurisprudence in our 
own day insist should 

never be done. 
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presumed to have superseded the law enacted 
earlier. The same rule does not come into play, 
of course, with the Constitution, for a Consti-
tution framed earlier would have to be given a 
logical precedence over the statute that came 
later. Were that not the case, the Constitu-
tion would lose its function, or its logic, as a 
restraint on the legislative power. But these 
rules for the interpretation of statutes are 
nowhere mentioned in the Constitution. As 
Hamilton remarked, they were “not derived 
from any positive law, but from the nature 
and reason of the thing.”

In that landmark case of McCulloch v. Mary-
land (1819), Chief Justice Marshall pointed 
out that the Constitution gives Congress the 
power to “punish Piracies and Felonies com-
mitted on the high Seas, and Offences against 
the Law of Nations.” But the question could 
be raised then as to whether, in a Constitu-
tion of enumerated powers, Congress has the 
power to punish where that authority has not 
been explicitly given. The question became 
the occasion for Marshall to move back to the 
deep axioms of moral judgment and the law. 
Marshall mused in that vein that the power 
to establish must entail the power to pre-
serve. If the Congress can establish a system 
of mails, it must have the power to protect 
the mails against theft. But then, as Mar-

shall pointed out, the answer must be implicit 
in the very idea of the power to legislate. A 
law was binding on everyone in the territory 
who came within its terms. If a law were not 
obeyed, and the law not enforced, how was 
the law “binding”? And if a law was not bind-
ing, if it did not entail an obligation to respect 
it, in what sense was it a “law”? As John Stu-
art Mill would later point out, we stop using 
the language of like and dislike and begin us-
ing the language of “right” and “wrong” to the 
extent that we think people may rightly be 
punished for what they are doing. If we are 
serious when we declare a certain class of acts 
to be “wrong,” and to bar them with the law, 
the notion of law itself must entail the possi-
bility that people may be punished for doing 
the things that the law forbids.

Different Angles

That theme of judges teaching brings 
me to two dear friends, distinguished 
jurists and gifted teachers, and yet 

men who have been scathing in their aversion 
to natural law, Justice Antonin Scalia and 
Judge Robert Bork. As I’ve argued in the past, 
these jurists have given us some compelling 
moments in applying the canons of reason to 
the cases coming before them. They’ve given 

us some elegant examples of how natural law 
might be done even while they’ve been pro-
fessing up and down that it cannot be done. 
I’ve argued to Justice Scalia that he has done 
the work of natural law handsomely in cases 
like Rapanos v. United States (2006), which 
dealt with the limits on the expansive reach 
of the Army Corps of Engineers in trying 
to claim jurisdiction over wetlands, includ-
ing anything essentially wet. He pointed out 
that the statutes here never meant to cover 

“transitory puddles or ephemeral flows of wa-
ter.” But then in response to Justice Kennedy 
he delivered this telling, Talmudic question: 

“[W]hat possible linguistic usage would ac-
cept that whatever…affects waters of the 
United States is waters of the United States?” 
It was an appeal to propositional logic, some-
thing not spelled out in the text of the Con-
stitution, but something of evident relevance 
in helping to establish the limits to the reach 
of a federal statute.

In District of Columbia v. Heller (2008) 
three years ago the Supreme Court held that 
the right in the Second Amendment to keep 
and bear arms was indeed a right that was 
confirmed for persons, for individuals, not 
merely for militias organized by the states. 
In the course of his opinion for the majority, 
Justice Scalia appealed to a deep right of self-

3

n e w  &  n o t e w o r t h y
from Oxford University Press

A compelling critique 
of one of today’s most 
dominant trends in 
academia: the shift in 
power to non-academic 
administrators.

An eye-opening look at 
how accusations of 
“blasphemy” are used to 
acquire and consolidate 
power in the Muslim word.

“Immense scholarship and 
deep insights not only into 
the meaning of the 
American Revolution but 
also into American 
character, values, myths, 
leadership, and institutions.”
—The New York Review of Books

“[A] highly contrarian and 
entertaining book.”
—Claremont Review of Books

“Ably situates [Ayn] Rand 
within and against the 
world of American 
conservatism.”
        —The New Yorker

available at bookstores everywhere oup.com/us

New in Paperback!



Claremont Review of Books w Fall 2011 
Page 47

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m

preservation. In a conversation a while back I 
remarked that I assumed that he was appeal-
ing to the right of an innocent person to fend 
off an unjustified assault. And he confirmed 
that that was indeed what he had in mind. 
But those words on self-preservation were not 
in the text of the Second Amendment, and 
so the question arose: Was he appealing to a 
deep principle that did not depend for its va-
lidity on its mention in the text? Or, was he 
saying that Blackstone and James Wilson in-
voked that right of self-preservation, and that 
many people read them at the time? 

I don’t think that my friend has settled his 
answer to that question, but he seems to be 
tilted to the second—to the evidence in the 
record that this understanding was so wide-
spread at the founding that it could plausibly 
be counted as part of the “original under-
standing.” The hazard here is precisely that 
this approach converts jurisprudence into 
legislative history. In the case of the Second 
Amendment, it redirects us to ask: How many 
of the men who framed the Second Amend-
ment and voted to ratify it in the states had 
actually incorporated that understanding ex-
pressed by Blackstone, Locke, Hobbes, and 
others? Well, how many would be enough 
before we could impute the understanding to 
the founders and stamp it authoritatively as 

part of the “original understanding”? In the 
nature of things, we cannot get an answer to 
that question. But even if we did, it would not 
be the answer to the question we are asking: 
it would not be the answer to the question of 
whether the laws may cast up barriers to an 
innocent person trying to make use of lethal 
force in defending himself against an unjusti-
fied assault, if that seems to be the only way of 
defending himself. 

More recently, Robert Bork offered a criti-
cism of President Obama for backing away 
from a defense of the Defense of Marriage 
Act (DOMA). Bork was certain, as I am, that 
the judgment reached by Mr. Obama, on the 
constitutionality of DOMA, was quite wrong. 
The president had come to the judgment that 
it was as wrong to withhold a marriage li-
cense from a couple of the same sex as it had 
been wrong, in an earlier day, to withhold a 
marriage license from a couple comprising 
members of different races. Mr. Obama pro-
fessed to think that the willingness to treat 
these couples differently from other couples 
allowed to marry violated the Equal Protec-
tion Clause.

In that judgment, I’m emphatically with 
Robert Bork; I share the view that the presi-
dent’s argument is quite untenable. But we 
reach that judgment through paths nota-

bly different. Judge Bork would simply ask 
whether the right articulated in this case was 
contained in the Constitution, or whether it 
was originally understood, by the men who 
drafted and ratified the 14th Amendment: 
Had it really been understood at the time that 
that amendment would make it indefensible 
to confine marriage to one man and one wom-
an? Could we plausibly impute then to the au-
thors of that amendment a willingness to in-
stall same-sex marriage? The notion, of course, 
is quite bizarre. I would have to doubt that 
any such idea was in the head of anyone who 
had anything to do with the writing or pas-
sage of that amendment. And yet, if we were 
to be governed on this matter by the “origi-
nal understanding,” the record here carries 
a serious embarrassment for the arguments 
of the “originalists.” Robert Bork harbors no 
real doubt that it would be contrary to the 
principles of the Constitution to bar people, 
through the laws, from marrying across ra-
cial lines. But if there is anything that is clear 
about the original understanding of the 14th 
Amendment, it is that Lyman Trumbull, who 
managed that amendment in the Senate, as-
sured his colleagues up and down that noth-
ing in that proposed amendment would call 
into question those laws in Illinois as well 
as Virginia that barred interracial marriage. 
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And it seemed to be one of those things firmly 
understood that the 14th Amendment had no 
ghost of a chance to be enacted unless Trum-
bull could credibly offer those assurances to 
his colleagues and the public.

It’s a nice question then for our friends 
committed to “originalism” as to whether the 
Court should have decided Loving v. Virginia 
in 1967 and struck down those laws barring 
marriage across racial lines. I seriously doubt 
that Justice Scalia, say, would come down now 
against deciding that case, and deciding it the 
way the Court did. But the recognition, surely 
melancholy for him, is that the Court could 
reach that decision only by going outside the 
text of the 14th Amendment and explaining 
the principle that makes it deeply wrong for 
a legislature to conclude that the fitness of 
people to enter marriage could hinge in any 
way on their race. The question would bring 
us back to the wrong in principle of racial dis-
crimination: we cannot coherently reach judg-
ments about the worth and deserts of people 
on the basis of their race, as though race ex-
erted some deterministic control over the 
conduct of people—as though, if we knew the 
race of any person, we would know anything 
of moral significance about him, as in whether 
he was a good or bad man, who deserved to be 
welcomed or shunned, praised or blamed. Do 
we really have any ground, then, on the basis 
of race, for making guesses about the fitness of 
anyone to accept the obligations of marriage? 

It is no knock on Trumbull that he didn’t 
see all of the implications that could spring 
from the principles he was planting in the law. 
For who among us can? The life of moral ex-
perience is a life of discovering, in cases that 
suddenly illuminate the landscape, implica-
tions of our own principles that have hereto-
fore gone unseen. But it would have been nec-
essary to explain the principle here, in order to 
explain why it was legitimate for the Court to 
depart from the original understanding of the 
14th Amendment and hold invalid that law 
in Virginia barring marriage between blacks 
and whites. And yet, that is precisely what 
our friends holding the banner of “original-
ism” are so averse to doing. For to move along 
that line, is to move along a path that takes us 
outside the text—takes us to principles that 
need to underlie the text in order to make the 
text comprehensible and compelling in the 
cases coming before us. Our friends are so of-
fended by the performance of activist judges, 
that they would rather take the path of doing 
legislative history, or getting tangled in argu-
ments over the reading of the historical record, 
if that will have at least the effect of diverting 
people from getting lured into the mirage of 
natural law.

I think we can predict, in the litigation over 
same-sex marriage, that the courts facing the 
challenges to traditional marriage will hear 
the arguments over “original understanding” 
and quickly brush them aside. The historical 
record, they will briskly tell us, is not free of 
controversy. And so where will the argument 
move? It will move precisely to the point that 
Bork found indefensible without lingering to 
explain why it was indefensible. We will be 
challenged to explain why race was irrelevant 
to the sexual relation that was central to the 
joining of bodies, as well as souls, in marriage. 
At the same time, we would have the task of 
arguing, in contrast, that the complementar-
ity of the sexes is essential to the purpose, or 
telos, implicit in the very existence of men and 
women: that marriage finds its distinct, and 
most coherent rationale, as a framework of 
commitment around that central purpose of 
sexuality, in the begetting and nurturing of 
children. One way or another the argument 
will have to make its way to that point, and 
everyone knows it. The argument will not 
hinge at any point on the speeches of Lyman 
Trumbull and the “original understanding” of 
the 14th Amendment. But if that is the case, 
we earnestly press the question: what is the 
purpose or rationale of a mode of jurispru-
dence that is guaranteed to distract us from 
the main question in substance, a mode of ar-
gument that is bound to be a sure loser in the 
future as it has been for most of the past 50 
years? Is there any purpose beyond this ritual 
of evasion other than the concern that we di-
vert judges and lawyers from the dangers of 
taking natural law seriously?

What Difference Would It Make?

The question has been put earnestly 
to us, though: would you really come 
out, at the end, with conclusions differ-

ent from those that Scalia and the conserva-
tive judges would reach? And if not, what is 
the point? 

As it turns out, Justice Scalia has indeed 
spoken for me in these cases most of the time, 
and spoken for me grandly. In his critical views 
on abortion in cases like Webster v. Reproduc-
tive Health Services (1989), Planned Parenthood 
v. Casey (1992), Stenberg v. Carhart (2000), or 
even in cases touching on abortion, such as 
Madsen v. Women’s Health Center (1994) and 
Hill v. Colorado (2000); in his dissents on 
cases dealing with sexuality and the law in 
Romer v. Evans (1996) and Lawrence v. Texas 
(2003); or in his commentaries on assisted 
suicide in Gonzales v. Oregon (2006)—in all 
of these instances, to my mind, he touched the 
right themes in the right way. And he touched 
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something running deep when he remarked 
in Wabaunsee County v. Umbehr (1996) that, 

“day by day, case by case, [the Court] is busy 
designing a Constitution for a country I do 
not recognize.”

Happily, we would find ourselves agreeing 
with our friends on the Court most of the time. 
But the claim we are making is that the natu-
ral law, or the laws of reason, provide a much 
firmer ground of principle for our judgments, 
and if we are right in that claim, we may avoid 
many of the distractions our friends have en-
countered as they follow a design to avoid any 
distinct moral logic or moral ground for their 
judgments. And in turning away from that 
path of avoidance, our claim would have to be 
that we could offer, in some places, a more co-
herent account of the law we would preserve 
and shape, where it falls to us to shape it, un-
der the Constitution. 

In that vein, we could never have signed 
on as the Court, in 1971, recast the jurispru-
dence on speech and civility by incorporating 
the relativism of Justice Harlan: “One man’s 
vulgarity is another’s lyric.” We could not 
have followed our conservative judges as they 
began to sign on, year by year, to the notion 
that ordinary people and legislators could 
make no plausible restrictions based on the 

“content” of speech. We could not then have 
joined a Court that cast the protections of 
the Constitution on the burning of crosses or 
the burning of the American flag. Nor would 
we join in draping the protections of the First 
Amendment on a crowd harassing a family 
at the funeral of a dead marine with signs 
saying “Semper fi fags” and “Thank God for 
Dead Soldiers.” 

But the differences in jural perspective that 
I’m marking off here may have their most pro-
found effect as they reach the most central 
question that the law may ever reach: who 
counts as a human person—who counts as 
the kind of being whose injuries matter? It was 
the question raised as President Bill Clinton 
vetoed the bill on partial birth abortion and 
expressed the deepest concern for the health 
of the woman denied that procedure. Of that 
other being present in the surgery, the one 
whose head was being punctured and the con-
tents sucked out—the assault on the health 
of that being made no impression on Clinton. 
The harms didn’t register because the sufferer 
of the harms did not count in this picture. 

But in raising questions of this kind, a ju-
risprudence with our perspective would pose 
the question insistently: what is the ground 
of principle on which the law may remove a 

whole class of human beings from the circle 
of rights-bearing beings who may be subject 
to the protections of the law? Why have so 
many conservative judges come to assume 
that the Constitution has nothing to say 
about the principled grounds on which leg-
islators may withdraw the protections of the 
law from those small human beings in the 
womb? I’ve mused in print over the problem 
of what the judges would have done if the 
understanding had settled in quite early that 
those Civil War Amendments applied only 
to blacks who had become human. For after 
all, we’ve been told that not everything con-
ceived of humans is human at all times and 
stages in its life. And so the matter could be 
returned to the states as the judges declare 
that they have no more competence in decid-
ing on the beginning of human life than the 
first nine names in a local telephone direc-
tory. Does anyone really think the judges in 
our own day would have no questions to raise 
if the states decided that children were more 
human as they were lighter in complexion, or 
scored higher on verbal tests? But we know 
that the judges have the modes of argument 
readily at hand in a case of that kind to iden-
tify grounds that are thoroughly arbitrary in 
making discriminations here between the 
human and the not-quite-human, between 
those with a claim to live and those whose 
lives may be taken without the need to render 
a justification. Why then should we suppose 
that judges in our own day, liberal or conser-
vative, would encounter an inscrutable prob-
lem if they found humans in the womb put 
outside the protections of the law because of 
their height or weight, because they are lack-
ing limbs or hadn’t acquired yet the facility to 
speak and do syllogisms? Why then, we must 
ask, are the men we regard with the highest 
respect as jurists, so utterly convinced that 
something in the scheme of jurisprudence 
and the Constitution somehow bars them 
from raising that kind of question, the ques-
tion that pierces to the core of those rights, 
and those persons, that the Constitution was 
designed to protect?

We raise then an appeal to our friends 
doing conservative jurisprudence: you were 
drawn to the life of the law because you 
thought it raised questions of the gravest con-
sequence, questions of moral consequence, 
about the just ordering of our lives, about the 
things that are just or unjust, right or wrong. 
And having come this far, why would you ask 
us or yourselves to settle in with a mode of 
reasoning about the law that gives us a kind of 

sing-song morality, a set of slogans pretending 
to a jural philosophy, and whose main ratio-
nale is to avoid the appearance of engaging in 
moral reasoning? You offer constructions to 
scale down the project, to look only at the text 
of the Constitution, or the tradition of hold-
ings by judges, while cautioning us again not 
to ask the questions that run beneath the sur-
face to the core of things. At best, we may pro-
duce in that way decisions that seem by and 
large to come out the right way. But we can-
not give our best reasons, our fullest reasons, 
the reasons that give the most coherent ac-
count of the decisions we are making, the law 
we are shaping. And the question at the end 
is: why should you—why should we?—settle 
for anything so diminished, when measured 
against the moral seriousness of the questions 
brought before us?

In the Physics, Aristotle remarked that if 
the art were in the materials, we would expect 
to see ships growing out of trees. But ships 
were part of a world governed by design, by the 
awareness of ends, and the shaping of reasons. 
The world of law is part of that same world. 
And so we offer this appeal from the old ju-
risprudence to our friends who are offering 
us their version of conservative jurisprudence: 
Where in all of this is the art? Where is the 
understanding you’ve cultivated, the judgment 
you’ve seasoned in experience? Where in all of 
this would we find the record, to be lingering 
in time, that we were here: that the law we are 
preserving would be as comprehensible and 
compelling, as resonant with common sense, 
in the next generation as it is in our own, and 
as it will ever be?

This we may take as our Natural Law Man-
ifesto; this is the challenge we would pose now 
to our friends in the law. But it is a challenge to 
join us in a conversation. Some of our friends 
find something attractive about the very idea 
of natural law, but they doubt that it is practi-
cable and they are wary of it. To them we say, 
join us: If we are wrong, you can help show 
us where we’re wrong. And if we are right, we 
shall simply discover anew the grounds of law 
we share more deeply, the grounds of law that 
have ever been in place.

Hadley Arkes is the Edward Ney Professor of 
Jurisprudence and American Institutions at 
Amherst College, the director of the Claremont 
Institute’s Center for Natural Law Jursiprudence, 
and the author of many books, including, most 
recently, Constitutional Illusions and Anchor-
ing Truths: The Touchstone of the Natural 
Law (Cambridge University Press).
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May It Please the Court
by David F. Forte

May it please the court. 
So the advocate begins…with a 
prayer. What is it that the coun-

selor prays may please the court? We know 
that what pleases a legislator is having enough 
votes. What pleases a governor or president is 
having his orders obeyed. But what pleases a 
court is its being convinced of the rightness of 
the cause. The court wants reason, reason that 
persuades.

In the Anglo-American scheme of justice, 
more than any other, courts must give reasons 
for their judgment. They have to justify their 
conclusions before all. They are obliged to be 
transparent in reaching the conclusion that 
will change the lives or fortunes of those be-
fore them. Having enough votes is not a suf-
ficient justification. Having the prerogative of 
executive decision is not enough for the judges. 
As Alexander Hamilton noted, judges have no 
power of the purse. They have no army. Their 
only weapon is the reasons they proffer.

Hadley Arkes offers a brilliant manifesto 
for natural law. In it, he suggests that judges do 
not pay enough attention to reason, that their 
realm of reason is too circumscribed—and he 
levels the criticism at both modern liberal and 
conservative judges. He urges them to reach 
out specifically to the principles of the natural 
law. Yet the judges resist the invitation. They 
seem always to have resisted the invitation. 

Why is that so? Why are natural law rea-
sons resisted? Arkes asks. Why do judges not 
seek a proper grounding of their judgment in 
natural law?

Two Kinds of Natural Law

When arkes speaks of natural law, 
he does so in two forms, though in 
his narrative, he seems to collapse 

the two. In one, which we may call “right rea-
son,” Arkes speaks to the “nature of the thing.” 
Thus, he says, John Marshall reasoned in Mc-
Culloch v. Maryland (1819) that the power giv-
en by the Constitution to the federal govern-
ment to establish something must necessarily 
and logically include the power to preserve it. 
Article I, Section 8 provides Congress with 
the power “To establish Post Offices and Post 
Roads.” One does not need an explicit grant 
of the power in the Constitution to say that 
Congress has the power to protect the mails, 
through punitive legislation. It inheres in the 
nature of the grant of power, that is, “in the 

nature of the thing.” This form of demonstra-
tion, or right reason, is implicit in the art of 
judging. In fact, this form of demonstration 
does often please the court, and it should.

Arkes himself notes that even the conser-
vative justices, whom he otherwise criticizes, 
often correctly use this form of natural law, 
i.e., right reason. So, for example, Arkes ap-
plauds Justice Scalia’s employment of princi-
ples of “propositional logic” when he disputes 
Justice Kennedy’s definition that whatever “af-
fects” waters is itself “waters within the Unit-
ed States” (as defined in the Clean Water Act 
and its subsequent regulations and judicial 
interpretations). 

But there is another aspect to the natural 
law that Arkes describes, which we may call 
moral axioms. It is here where he finds the 
conservative justices falling short. He regrets 
it when a court has an opportunity to base its 
decision on moral axioms and instead turns to 
original understanding or other devices. Thus 
in District of Columbia v. Heller (2008), estab-
lishing the right to bear arms as an individual 
right under the Second Amendment, Arkes 
criticizes Justice Scalia for considering the 
right of self-preservation not as a moral axiom 
applied to the human person as such, but as 
a principle that was in the positive law of the 
Constitution. The right of self-preservation 
can be a ground for the decision, according 
to Scalia, because it is part of the original un-
derstanding, not because it is a principle that 
supervenes the Constitution itself.

Scalia recoils from the use of moral first 
principles as a basis for judicial decision-mak-
ing. He has opined, 

Maybe my very stingy view, my very 
parsimonious view, of the role of natural 
law and Christianity in the governance 
of the state comes from the fact that I 
am a judge, and it is my duty to apply 
the law. And I do not feel empowered 
to revoke those laws that I do not con-
sider good laws. If they are stupid laws, 
I apply them anyway, unless they go so 
contrary to my conscience that I must 
resign.

And so, here, Arkes is correct in the ob-
servation that forms the basis of his regret. 
It is the enunciation of moral axioms as the 
ground of decision that does not please the 
court. Justice Scalia, of course, is not alone. In 

fact, he is heir to a long and articulate tradi-
tion, which Professor Arkes knows very well. 
But what animates this tradition? Why are 
otherwise wise, intelligent, and morally acute 
judges so averse to going outside the positive 
law to search for first principles, as Arkes 
urges them to do? The answer is that the posi-
tive law itself binds the judge within a moral 
framework, and Anglo-American judges find 
that moral framework sufficient unto itself.

The Nature of Positive Law

To understand the tension between 
the moral imperatives of the natural 
law and the way judges come to actual 

decisions, we need to complete our picture. 
We need to see what the actual moral experi-
ence of judging is, not just what it would be if 
confined to propositional logic.

Of all the founders, Hamilton best under-
stood the nature of judging. In Federalist 78 
he described the Constitution’s tripartite divi-
sion of powers. He ascribed “FORCE” to the 
executive, “WILL” to the legislature, and the 
more circumspect “JUDGMENT” to the judi-
ciary. He said that the judiciary would be the 
least dangerous branch. Why would it be the 
least dangerous branch? As Hamilton’s Anti-
Federalist opponents asked, do not judges in 
robes have the same passion for power as do 
congressmen in frock coats? 

Hamilton agreed with James Madison that 
mere parchment barriers would not keep the 
judges from abusing the rights of others. Nor 
did he rely upon the force of philosophic logic 
to restrain the judge. And Hamilton and the 
framers intentionally left the courts free from 
most of the checks placed on the other de-
partments of government, precisely to leave 
the judiciary independent. If not parchment 
rules, if not the force of philosophical logic, if 
not checks and balances, what then can we 
rely upon to restrain judges?

Hamilton, joined by the other framers, 
has an answer: it is virtue. The particular kind 
of virtue that inheres in the positive law of the 
court. Through the moral matrix of the posi-
tive law, the judge learns the art of virtue, lit-
erally the Aristotelian habit of acting rightly. 
Everywhere a judge turns, he is bound by the 
instructive moral limits of his craft. Let us 
consider them. 

There is, to begin, the positive law of stat-
utes, of administrative regulations, and of 
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executive orders. Quoting St. Augustine, St. 
Thomas Aquinas writes that “In these earth-
ly laws, though men judge about them when 
they are making them, when once they are 
established and passed, the judges may judge 
no longer of them, but according to them.” 
Thus the courts are bound by rules of statu-
tory interpretation. By respecting the author-
ity of the legislature and the executive, the 
courts affirm the political legitimacy of those 
branches that have a closer accountability to 
the people. Courts that are faithful to the 
positive law of statutes thereby strengthen 
the legitimacy of the polity. 

A second element in the moral matrix of 
positive law is the law of the court, or the rules 
of precedent or stare decisis. Precedent oper-
ates as a form of judicially created statute, 
which, like a legislative statute, is binding but 
which still must be interpreted. There is, to 
be sure, a lively contemporary debate over 
whether incorrect interpretations of the Con-
stitution should be maintained under the rule 
of stare decisis. Whatever the correct resolu-
tion of that conflict should be in particular 
cases, it is nonetheless telling that the debate 
would have no traction at all if precedent did 
not have a binding function on courts.

There is an additional parallel between the 
law of statutes and the law of precedents: both 
direct a judge’s attention to what has gone be-
fore. Both testify to the fact that the law that 
comes to the judge is de lege lata, something 
already laid down, as opposed to de lege fer-
enda, law as it ought to be. Thus do both the 
law of statutes and the law of the court chan-
nel the judge away from subjective preferences. 
We should mention here that part of the law 
of the court is the law of judicial system, by 
which lower courts follow the rules laid down 
by superior courts within their jurisdiction. 
The system provides consistency and coher-
ence in the law throughout the country in its 
thousands of applications.

A third element is the law of process, which 
limits what a court can hear, what evidence 
may be admitted, and how a court may dis-
pense legal justice. As every law student 
learns—and what every lawyer and judge 
knows—courts may not choose what issues to 
decide. They are limited to cases, which means 
that there must be a plaintiff (or petitioner), a 
defendant (or respondent) and a legal cause of 
action. The parties must have standing, the is-
sue must be ripe, must not be moot, and the 
court must have jurisdiction.

A fourth element of the law is the positive 
law of the subject, or legal doctrine. Every legal 
dispute is brought in one or more subject area, 
each of which has its own complex concepts, 
standards, and history. Each subject—wheth-
er it be contract law, tort law, anti-trust law, 

tax law, bankruptcy law, divorce law, corpora-
tion law, or any of the other myriad substan-
tive subjects taught at law school and contin-
ued on in the practice of lawyers—has a co-
herent and definable content, known in legal 
studies as “doctrine.” The vast detail and the 
motivating principles in every area provide a 
positive law of direct relevance to the resolu-
tion of each particular legal dispute.

A fifth element is the positive law of the case, 
or res judicata. Once a case has been fully and 
completely decided, no court may revise or re-
open the litigation. Although the legislature 
may change the underlying law and affect the 
legal rights of the parties even in an ongoing 
case, once the dispute has been resolved judi-
cially, not even a legislative act can change the 
rights and duties of the parties decisively de-
termined by the court.

A sixth constraint is the positive law of the 
judge, or judicial ethics. The appropriate be-
havior of judges has been part of Western le-
gal concern for centuries. In the United States, 
the American Bar Association first adopted 
Canons of Judicial Ethics in 1924. In 1972, 
the Canons were revised and redacted into a 
Code of Judicial Conduct that served as the 
basis for nearly all state codes of judicial con-
duct. The Code covers such areas of judicial 
conduct as compliance with the law, diligence 
and impartiality, conflict of interest, and elec-
toral activities. In addition, federal statutes 
cover disqualification and recusal of judges.

A seventh element is the positive law of law, 
or what makes an enactment truly binding. 
For law must have certain internal elements 
for it to be law, and not just an arbitrary or 
absurd act. The principle of legality was help-
fully illuminated in the famous 1958 debate 
between Leon Fuller and H.L.A. Hart in the 
pages of the Harvard Law Review. Although 
Fuller referred to his theory as “internal nat-
ural law,” his view is more of a delineation of 
the nature of positive law, qua law, and the 
outer moral limits of what a judge can en-
force as true positive law. For positive law to 
be legal, argues Fuller, it needs to have certain 
internal attributes: the rules must be general, 
publicly promulgated, prospective, clear and 
understandable, consistent, capable of being 
complied with, relatively stable, and adminis-
tered faithfully. Without these elements, an 
enactment would be void for vagueness, or 
for arbitrariness. It simply would not be law.

An eighth ingredient of the moral fabric of 
positive law is the law of reason, or more exactly, 
the law of reasons. As noted, the Anglo-Ameri-
can legal system’s hallmark is the judge’s mor-
al accountability for his decision, particularly 
at the appellate level. He must give reasons, 
publicly stated, justifying his decision, open 
for criticism and rational impeachment. It is 



Claremont Review of Books w Fall 2011 
Page 52

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m

not enough for the judge to follow the various 
elements of the positive law, as outlined above. 
He must demonstrate to the people and the 
polity that he has been faithful to the positive 
law. Not only, therefore, is the judge bound by 
the moral constraints of the positive law, he 
must be transparently bound.

All of the above impels a judge in the 
American legal system to adhere to the law 
of the Constitution, which provides the moral 
basis for originalism. Professor Arkes has 
criticized originalism, partly because it is in-
determinate and there are multiple disagree-
ments about what the original understand-
ing is. But if disagreement about the prin-
ciples of natural law are no logical barrier to 
there being a right interpretation of natural 
law, so too disagreement about the original 
understanding of the Constitution is no bar-
rier to there being a right understanding of 
what the founding generation meant by the 
words they so laboriously put into the Con-
stitution. 

Besides, the moral suasion of originalism 
is necessary to the virtue of the judicial craft. 
In Marbury v. Madison (1803), Marshall in-
sisted that “[t]he Framers of the Constitution 
contemplated [i.e., intended] that instrument 
as a rule for the government of courts, as well 
as of the legislature.” In words that judges 

and academics might well contemplate today, 
Marshall said,

Why, otherwise, does the Constitution 
direct judges to take an oath to support 
it? This oath certainly applies in an es-
pecial manner to their conduct in their 
official behavior [i.e., their judicial craft]. 
How immoral to impose it on them if 
they were to be used as the instruments, 
and the knowing instruments for violat-
ing what they swear to support.”

Judicial Craft

The judge who faithfully abides by 
the positive law in all the ways outlined 
above performs a rationally moral task 

without the need to refer to natural law prin-
ciples that lie at the base of law’s function, and, 
in many cases, of law’s substance. This is the 
phronesis of the judge, the practical wisdom, 
the virtue of prudence. Prudence does not 
mean, “let’s compromise until the time is ripe 
for getting what we want.” Prudence is the abil-
ity to do what is optimally right in a situation of 
contingent variables. It is not what is temporar-
ily right. It is right in the moment of deciding 
what is right. Abraham Lincoln, let it be re-
membered, practiced prudence, while William 

Lloyd Garrison would not let anything contin-
gent stand in the way of his categorical impera-
tive. Garrison was the advocate of moral abso-
lutism, while Lincoln was the true originalist.

Many of us are familiar with a scene in 
Robert Bolt’s play A Man for All Seasons, in 
which Thomas More engages his son-in-law 
William Roper in a debate over the problem 
of too many positive laws standing in the way 
of getting at what’s right.

Roper: So, now you give the Devil the 
benefit of law!

More: Yes! What would you do? Cut a 
great road through the law to get after 
the Devil?

Roper: Yes, I’d cut down every law in 
England to do that!

More: Oh? And when the last law was 
down, and the Devil turned ’round 
on you, where would you hide, Roper, 
the laws all being flat? This country is 
planted thick with laws, from coast to 
coast, Man’s laws, not God’s! And if you 
cut them down, and you’re just the man 
to do it, do you really think you could 
stand upright in the winds that would 
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blow then? Yes, I’d give the Devil ben-
efit of law, for my own safety’s sake!

What would happen if we cut down the 
positive laws of the judge to get at the moral 
axioms? What would happen if we put the 
axe to the rules of statutory interpretation, 
or to stare decisis, or to res judicata, or to the 
rules of due process, or to judicial and legal 
ethics, or to legal doctrine, or to the principle 
of legality, or to the justification by reason, or 
to originalism? What would happen if we did 
that? What would we do then when the Devil 
turned ’round on us?

We’d get the wages of what the legal real-
ists did to the traditional moral constraints 
of judging, when they urged judges to follow 
WILL and not JUDGMENT. We’d get Roe 
v. Wade (1973) and over 40 million dead hu-
man beings.

The problem with Roe v. Wade is not that 
it violated the norms of natural law. Cer-

tainly it did so manifestly. The true problem 
with Roe v. Wade is that it did not follow 
the ethical norms of positive law of the court. 
In that case, Justice Blackmun violated the 
law of the court by ignoring the tradition of 
cases opposed to such an innovative “right.” 
He violated the principle of legality by propos-
ing a rule that had little internal consistency. 
He violated the law of reason, for the opinion 
was simply a diktat declaring a result that 
had no colorable reasoning behind it with a 
flippant disregard of the norms of justifica-
tion and transparency. Blackmun violated 
the positive law of the Constitution, for there 
was no privacy right encompassing abortion 
in the original understanding of liberty or 
in any reasonable application of the original 
understanding.

Roe v. Wade is not just censurable be-
cause it violates natural law. It is censurable 
because Justice Blackmun violated the most 
fundamental moral norms of the positive law, 

prompting the famous observation of John Ely, 
“It is…a very bad decision…because it is bad 
constitutional law, or rather because it is not 
constitutional law and gives almost no sense 
of an obligation to try to be.”

The natural law song has many notes. Thus 
I suggest that the renewed natural law project 
can succeed if we take the categorical impera-
tives of Kant, and place them in the practical 
wisdom of Aristotle, within the prudence of 
Aquinas, and come to see the phenomeno-
logical vibrancy of the morality of the judicial 
craft itself. 

May it please the court.

David F. Forte is a professor of law at the Cleve-
land-Marshall College of Law and an acting mu-
nicipal judge in Lakewood, Ohio. Portions of this 
essay were drawn from an article in A Second 
Look at First Things: A Case for Conservative 
Politics, edited by Francis J. Beckwith, et al. (St. 
Augustine’s Press).

The Need for Natural Law
by Michael M. Uhlmann

In hadley arkes’s “manifesto” we have 
an elegant restatement of the case for nat-
ural law and an elegant summary, as well, 

of the ideas that have informed Arkes’s think-
ing over four decades. It is a fitting inaugural 
to the establishment of the Claremont Insti-
tute’s new center for the study and applica-
tion of natural law principles. The Center has 
many godfathers, but none more influential 
than Harry V. Jaffa. Natural law, it has been 
said, always returns to bury its pallbearers, 
and few in our time have done more than Pro-
fessor Jaffa to revive interest in the subject. 

We have in David Forte’s response an 
equally elegant commentary on why judges—
even judges who are friendly to the idea of nat-
ural law as a philosophical proposition—may 
be indisposed to acknowledge the authority of 
natural law as a guide to adjudication. Profes-
sor Forte, no less than Professor Arkes, recog-
nizes the limits of legal positivism; but he also 
reminds us that positive law has moral virtues 
that natural law enthusiasts are sometimes 
prone to disregard. As Forte puts it, “We 
need to see what the actual moral experience 
of judging is, not just what it would be if con-
fined to propositional logic.”

Because I recently wrote at some length, and 
favorably, about Professor Arkes’s effort to in-

still a deeper appreciation for the moral logic 
that necessarily undergirds all law (“Natural 
Law Man,” Winter 2010-Spring 2011 CRB), I 
will not further dwell on the matter here. In-
stead, I would like to offer some observations 
on Professor Forte’s response, and then follow 
that with a few suggestions regarding the new 
center.

Forte suggests that many judges are reluc-
tant to venture beyond the confines of posi-
tive law, not because they abjure the impor-
tance of morals, but because “the positive law 
bounds judges within a moral framework, 
and Anglo-American judges find that moral 
framework sufficient unto itself.” That moral 
framework, he says, may be found by examin-
ing various criteria of positive law that guide 
judges in their work: the binding authority of 
statutory enactments and executive orders; 
respect for precedent, the formalities of le-
gal process, and prevalent legal doctrine; the 
finality of decisions once rendered; the au-
thority of judicial ethics; “the positive law of 
law,” by which is meant certain internal at-
tributes (such as public promulgation, clarity, 
and stable administration) that distinguish 
law as such from arbitrary diktat; and, finally, 
what Forte calls “the law of reasons,” or the 
duty to explain, publicly and usually in writ-

ing, the rationale behind decisions. He argues 
that these criteria, taken together and rightly 
understood, enable a judge to “ply his craft in 
consonance with natural law without needing 
to give it formal judicial notice.”

There is much to what Forte says, and he is 
right that most of these criteria, consciously 
or unconsciously, derive from or rely upon 
principles of natural-law reasoning. His list 
delineates the necessary moral conditions for 
the rule of law that binds, or ought to bind, 
judges. The question, however, is whether 
his list is sufficient. I think it is not, which is 
why I am attracted to Arkes’s argument that 
we need to be more explicit about the moral 
ground of legal reasoning. 

The Limits of Positive Law

Toward the end of his response, forte 
quotes a famous passage in Robert 
Bolt’s A Man for All Seasons in which 

Thomas More instructs his well-meaning but 
somewhat impetuous son-in-law about heed-
ing the commands of positive law. I know the 
passage well; indeed, A Man for All Seasons is 
a staple of one of my courses. More’s statement 
is a moving and eloquent defense of the rule 
of law, one redolent with themes articulated 
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by Plato, Aristotle, and Aquinas, the very 
themes that will later inform the passionate 
intensity of Abraham Lincoln’s Lyceum Ad-
dress. More’s argument is powerful and, un-
der ordinary circumstances, compelling. But 
the circumstances More would shortly con-
front were anything but ordinary. He refused 
to take the Oath of Supremacy but kept silent 
about his reasons for doing so. More sought 
refuge in the law because silence was no of-
fence under the law of treason. Henry VIII 
would soon change that. He cajoled his captive 
Parliament to expand the definition of treason 
to include “malicious silence.” With that turn, 
More’s legal defense evaporated. Following a 
kangaroo court trial, he was convicted under 
the new law and went to the block, declar-
ing that he died “the King’s good servant, but 
God’s first.” 

In a word, More’s defense of positive law 
to Roper must be read in light of the posi-
tive law’s moral limits. Professor Forte is well 
aware of that fact, but I would put to him this 
question: could a judge acting in accordance 
with Forte’s criteria render a just verdict in 
More’s trial without explicitly invoking natu-
ral law as the ground for his judgment? 

To be sure, we have come a long way from 
the day when a tyrant’s will, even when ratified 
by a supine legislature, acquired all the formal 
attributes of law while yet being lawless. Our 
Constitution rests on a moral argument that 
displaced the divine right of kings with the 
consent of the governed. And to ensure that 
the newly sovereign people would not them-
selves become tyrannical, the Constitution 
limited the powers of government and enact-
ed diverse auxiliary precautions, chief among 
them federalism and the separation of pow-
ers. Notwithstanding these constitutional 
strictures, government growth in these days 
proceeds apace. Indeed, one would be hard-
pressed to identify any subject that is now 
thought to be beyond the reach of the admin-
istrative state. The positive law, even the posi-
tive law of a written constitution specifically 
dedicated to limiting the reach of government, 
can only do so much. Clearly, something more 
is needed if liberty is to be preserved.

It is not just the size of government that 
is worrisome these days, but its arbitrariness. 
One need only consider the recently enacted 
health-care legislation—all 2,700 pages of it, 
in which we discover some 150 separate del-
egations of discretionary authority to various 
boards, agencies, and commissions. (I am told 
that the phrase, “The Secretary [of Health 
and Human Services] shall…” occurs more 
than 700 times.) Whether by statutory com-
mand, or prevailing legal doctrine and prece-
dent, many of the decisions rendered by these 

bureaucratic entities may not, or as a practi-
cal matter will not, be reviewed either by po-
litically accountable officials or even by the 
courts. We appear to have displaced a Con-
stitution limiting the powers of government 
with a modern version of what used to be con-
temptuously called “the law of the Medes and 
the Persians.” The bureaucracies that promul-
gate these laws for the most part take care to 
dot their “i”s and cross their “t”s in compliance 
with the formalities of administrative proce-
dure. It may be questioned, however, whether 
their decisions, although cast in the forms of 
the law, retain the essential properties tradi-
tionally associated with the rule of law as ex-
tolled by Professor Forte. If I am right about 
this, judges who, as Forte says, find the moral 
framework of Anglo-American positive law 
sufficient unto itself are going to have a hard 
time reconciling their duties to the law with 
their love of justice. Those who are kindly dis-
posed to natural law principles will, I suspect, 
find it increasingly necessary to resort, explic-
itly rather than implicitly, to the first princi-
ples of legal reasoning of the sort described so 
compellingly by Hadley Arkes. 

This is a complicated matter to say the 
least, and I cannot here do more than to open 
the door a crack upon a subject that will in 
the fullness of time animate spirited discus-
sion among participants in the new natural 
law center. That said, let me turn to the new 
Center for Natural Law Jurisprudence and 
its program.

What Is To Be Done

I begin with the observation that law-
yers in general are an anti-philosophical 
race. Like Professor Forte’s judges, they 

like their philosophy in small, easily digest-
ible doses and tend to disdain anything that 
smacks of metaphysics. This disposition is 
partly a consequence of their day-to-day expe-
rience, which seems to be filled with infinite 
contingency, relieved only by the certitudes 
of positive law. But this feature of the legal 
trade has been exacerbated in every respect 
by a century or more of legal realism, which 
has trained lawyers and judges to think of 
law and morals as two categorically discrete 
subjects that must forever be kept separate. 
The good news is that lawyers are good at rea-
soning by analogy and can be taught to think 
syllogistically. 

Here is the entry point for the kind of rea-
soning about law that Hadley Arkes has de-
voted his life to explaining. Better than almost 
anyone else I know, he makes explicit the syl-
logistic structure of moral reasoning of a sort 
that lawyers (and for that matter, everyone 
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else) employ all the time—the skeleton, so 
to speak, of their thought. Give him a couple 
of Aristotelian propositions (e.g., the law of 
non-contradiction) and a sprinkling of Kant, 
and the next thing you know people who have, 
as it were, never thought about thinking, are 
thinking quite explicitly like the rational mor-
al beings they are and have always been.

The best way to instruct lawyers and judges 
about higher things, I think, is to stick with 
specific cases and hypothetical examples 
drawn from their actual experience. In his vo-
luminous writings over the years, Arkes has 
repeatedly demonstrated an unusual, indeed 
brilliant, knack for doing just that. He has 
done it again in his most recent work, where 
he takes well-worn and familiar topics like ex 
post facto laws, liberty of contract, and free-
dom of the press and shows how the positive 
law in each instance presupposes a certain 
kind of moral logic that one ignores only at 
his peril. Presented with concrete examples 
of this sort—and the list is almost infinite—
lawyers and judges (whether they agree or 
disagree with particular policy conclusions) 
will feel a reassuring terra firma under their 
feet; they will, in short, feel at home, which is 
where you want them to be if you seek to en-
ergize their moral imagination. In a word, you 
cannot expect lawyers and judges to become 
moral philosophers—God forbid!—but you 
can teach them how to reason morally and, 
perhaps, to become confident when doing so.

Beyond real and hypothetical cases, it 
might be instructive as well to draw out the 
moral suppositions that lie beneath many 
common-law maxims—for example, those 
dealing with the foundational principles of 
tort and contract, or more generally the in-
junction that a party seeking justice must 
come into court, as the saying goes, “with 
clean hands.” More general historical inquiry 
has a role to play here as well: why not seek to 
instruct lawyers and judges about the nature 
of positive law reasoning before Oliver Wen-
dell Holmes, Jr., and the legal realists got hold 
of legal education? Along this line, the 18th 
and 19th centuries open a goldmine of oppor-

tunities. It would be instructive, for example, 
to walk lawyers and judges through parts of 
Blackstone’s or Chancellor Kent’s commen-
taries on the common law. On constitutional 
matters, what about taking a look at John 
Adams’s Defence of the Constitutions of Govern-
ment of the United States of America or Justice 
Joseph Story’s treatises? And still later, there 
is Thomas Cooley’s Constitutional Limitations, 
which was the treatise par excellence of legal 
practitioners and judges in the late 19th cen-
tury and the first decades of the 20th.

The point of such inquiries would go be-
yond mere historical interest. The point, rath-
er, would be to show present-day law students, 
lawyers, and judges how their predecessors 
reasoned about the positive law and its depen-
dence on moral reasoning. Toward the same 
end, it might be useful to consider some of 
the 19th-century state supreme court reports, 
which not only summarized the briefs but ex-
cerpted lengthy parts of the oral arguments. 
Modern lawyers may find it instructive, I 
think, to see how comfortably the language of 
law and morals intersected in an earlier era. 
There was a time when natural law thinking 
was much closer to the surface of positive law 
than modern teachers and students of law—
and judges as well—typically imagine or are 
even capable of imagining. 

Checks and Balances

A particularly fruitful area for 
practical inquiry is presented by the 
specter of the administrative state. 

The separation of politics and administration 
and the application of neutral expertise were 
supposed to ensure a new birth of democracy 
and to protect citizens against the vicissitudes 
of modern political and economic life. The 
progressive vision has now morphed into an 
increasingly arbitrary and intrusive collection 
of bureaucratic ipse dixits that are masked 
in the forms of law but are often lacking in 
the substantive protections long associated 
with the rule of law. The number of pages in 
the Federal Register, containing new, revised, 

and proposed regulations, has been hovering 
in the 80–90,000 range for some years now. 
Surely a center devoted to the application of 
natural law principles might have something 
to say about all this. There are no easy solu-
tions at hand, but I think the time is long 
overdue for a thoughtful reconsideration of 
substantive due process, that bête noir of so 
many liberal and conservative judges and 
teachers. Professor Arkes suggests as much in 
his treatment of the reasoning that lay behind 
Justice Peckham’s much (but unfairly) derided 
opinion in Lochner v. New York (1905). (I am 
happy to note in this regard David Bernstein’s 
new book on the Lochner myth and its hold on 
the modern legal imagination.) 

Another potential line of inquiry lies in 
a reconsideration of the long-dormant non-
delegation doctrine and all that has followed 
in the wake of its demise. Again, there are no 
easy answers here, and I do not mean to sug-
gest that a radical downsizing in government 
is feasible as a practical matter. I do mean to 
suggest that effective government, even fairly 
sizeable government, need not be as abusive 
as our current and future circumstance seems 
to suggest. As with the revival of interest in 
the substantive meaning of due process, those 
versed in the natural law tradition and the 
principles of the American Founding might 
have something useful to say about the rise 
and growth of abusive bureaucratic discretion. 
There is a special role here for judges, whose 
ability to check abusive bureaucratic discre-
tion is often constrained, or so it seems, by 
contemporary canons of positive law. Perhaps 
it is time to explore with them some new ways 
of thinking about the moral foundations of 
positive law.

Well, there is more than enough here to fur-
nish forth an agenda or two for the Claremont 
Institute’s new program. I leave it to wiser 
heads to explore which, if any, of my sugges-
tions may prove worthy of further inquiry.

Michael M. Uhlmann teaches law and politics at 
Claremont Graduate University and Claremont 
McKenna College.
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Book Review by Joseph Postell

The Incredible Shrinking Presidency
The Executive Unbound: After the Madisonian Republic, by Eric A. Posner and Adrian Vermeule. 

Oxford University Press, 256 pages, $29.95

In 1952 justice robert h. jackson said 
“the rise of administrative bodies” was 
“the most significant legal trend of the last 

half-century.” That trend has continued in the 
ensuing 59 years, during which the adminis-
trative state lost only a handful of skirmishes 
while consolidating its victories and expand-
ing its domain.

In The Executive Unbound, eminent legal 
scholars Eric A. Posner and Adrian Vermeule 
declare the contest over, and the result a tri-
umph for executive power. Furthermore, they 
argue, the right side won. Modern democra-
cies give more and more power to an unfet-
tered executive because it’s the only way to 
govern complex societies. “Liberal legalists” 
object to the lack of legal constraints on the 
administrative state because they suffer from 

“tyrannophobia,” an unwarranted and exces-
sive fear of unrestrained executive power. 

The argument of The Executive Unbound 
alternates between a bold and a soft formula-
tion. The bold one, implied by the title, is that 
we live in a post-Madisonian republic, where 
the need to oblige the government to control 
itself is an anachronism. The softer formula-
tion, to which the authors periodically retreat, 

asserts that the executive is indeed bound, 
but by political rather than legal constraints, 
which are stronger in domestic than in foreign 
policy, and which vanish almost entirely dur-
ing emergencies. Public opinion, in their view, 
protects liberty better than clunky, ineffec-
tual parchment barriers. The softer formula-
tion, more persuasive (and more Madisonian) 
but certainly less controversial, results in a 
book whose dust jacket promises more than 
its pages deliver.

The Executive Unbound argues that James 
Madison’s Constitution contained important 
errors. In particular, the separation of powers 
was doubly flawed. First, Madison was wrong 
to believe that the personal motives of offi-
cials could be connected to the constitutional 
offices they held. Short time-horizons and 
collective-action problems prevent individual 
legislators and judges from working to aug-
ment the institutional strength of Congress 
and the courts. Only the executive branch is 
exempt from these difficulties.

Second, the separation of powers does not 
produce socially optimal results. The price 
mechanism allows the uncoordinated and 
decentralized decisions of economic actors to 

generate growing prosperity, but no invisible 
hand alchemizes political self-interest into the 
public good. “There is no general mechanism 
ensuring that the decentralized decisions of 
branches will produce the optimal level of 
checking,” Posner and Vermeule write, “ex-
cept possibly in an accidental and temporary 
fashion.” 

Beyond its flawed separation of powers, 
the Constitution’s Article V is too cumber-
some to be an adequate vehicle for constitu-
tional change. Madison’s arguments about the 
virtues of constitutional stability inadequately 
accounted for the importance of constitu-
tional adaptability. The result was a structure 
that has relied on constitutional “showdowns” 
rather than legal mechanisms to effect needed 
corrections. 

These three flaws in the Constitution ren-
dered the rise of the administrative state in-
evitable and beneficial, according to The Ex-
ecutive Unbound. 

Unfortunately for this argument, modern 
legislative-executive relations tend to con-
firm Madison’s expectations. When Presi-
dent Obama initiated hostilities in Libya, it 
was not only Republicans but also House 
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Democrats who objected to the administra-
tion’s failure to notify Congress in advance 
of the attack. John Larson and Maxine Wa-
ters (among others) expressed constitutional 
concerns over the president’s action. (Dennis 
Kucinich, predictably, brought up the possi-
bility of impeachment.) When the president 
used White House “czars” to increase the 
administration’s control of the bureaucracy, 
it was Russ Feingold and the late Robert C. 
Byrd who objected to such efforts to man-
age what is often thought to be the executive 
branch. And when Obama sought enhanced 
rescission authority to control lavish congres-
sional spending projects, fellow Democrats in 
Congress were reluctant to fall in line. 

These institutional cleavages, real and pow-
erful, are perhaps the major cause of internal 
party divisions these days. Contrary to the ar-
gument of The Executive Unbound, ambitions 
appear to be counteracting ambitions often 
and reliably.

Having dismissed the madisonian 
Constitution, Posner and Vermeule 
ask whether we might find con-

straints on executive power in ordinary stat-
utes. If the Constitution is “too rickety” to 
constrain executive power, what about laws 
passed by Congress? The authors have in 
mind, specifically, foreign policy-related stat-
utes, such as the War Powers Resolution, and 
the central statute governing the administra-
tive state domestically, the Administrative 
Procedure Act (APA). 

According to Posner and Vermeule, such 
restraints on the executive are also ineffective. 
The foreign affairs laws are “dead letters” and 
APA “contains a series of adjustable param-
eters that the courts use to dial up and down 
the intensity of their scrutiny over time.” In 
other words, APA contains both legal “black 
holes” and “grey holes” that grant wide discre-
tion to administrative agencies. For instance, 
the notice-and-comment procedures for agen-
cy rulemaking do not have to be followed if an 
agency asserts “good cause” for not doing so, 
and the courts frequently accept the agencies’ 
reasoning. Similarly, APA grants courts the 
authority to overturn arbitrary or capricious 
agency actions, a “standard” of review that is 
too elastic to be a standard. 

These and other ambiguities in APA, the 
authors allege, ensure that we remain a regime 
with an unbound executive branch. In fact, 
nearly the opposite has occurred. The black 
holes and grey holes work to the courts’ advan-
tage, not the president’s, since the courts can 
(in Posner and Vermeule’s admission) “dial up 
and down the intensity of their scrutiny” of 

agency action. Modern administrative law is a 
story of how the Progressives’ original vision 
for an unbridled administrative apparatus was 
thwarted by liberals who, no longer trusting 
agencies to act in the public interest, enlisted 
interest groups and courts to constrain agency 
activity. In this endeavor they were aided by 
an enthusiastic Congress, perfectly happy to 
reassert control over administrative agencies 
that constituted more and more of the federal 
government. 

The famous decision of Massachusetts v. 
EPA in 2007 is instructive. The Environmen-
tal Protection Agency had determined that 
it was not required to regulate new automo-
biles’ tailpipe emissions under the Clean Air 
Act. Rather than getting its way, the agency 
was told by the Supreme Court that it had 
the statutory power, and perhaps the duty, to 

the original constitutional framework, but 
that it has expanded executive power beyond 
the reach of any legal constraints. In their 
view, “the facts of the modern administrative 
state” entail “massive delegation to the execu-
tive,” threatening “to relegate legislatures and 
courts to the sidelines.” Because there are no 
laws to check the power of the executive in the 
administrative state, the constraints of public 
opinion are all that remain. 

Though it may be true that the administra-
tive state has changed the constitutional land-
scape, it has not resulted in the expansion of 
executive power, because administrative power 
is not the same as executive power. Adminis-
trative agencies occupy a mysterious nether-
world in our government, rather than fitting 
neatly into the executive branch. Their pow-
ers combine legislative, executive, and judicial 
functions.

This point was well understood by the early 
theoreticians of the administrative state. Her-
bert Croly wrote in Progressive Democracy that 
executive powers involve merely carrying out 
the clearly expressed will of a superior agent, 
while modern administrative powers combine 
all the powers of government. This is why 
administrators and their activities are often 
exempt from presidential control. As James 
Landis, one of Franklin Roosevelt’s most 
trusted advisors, explained, “the resort to the 
administrative process is not, as some suppose, 
simply an extension of executive power…. In 
the grant to [an agency] of that full ambit of 
authority necessary for it in order to plan, to 
promote, and to police, it presents an assem-
blage of rights normally exercisable by govern-
ment as a whole.”

Thus, for administrative agencies to “ex-
ecute” a law that contains no definite rules 
or measures of action does not make their 
powers executive in nature. Modern agencies 
legislate, execute, and adjudicate, and are ac-
countable to Congress, the courts, and the 
President, rather than to the chief executive 
exclusively. The delegation of power to the 
administrative state has resulted in a new 
separation of powers, between four branches 
of government: Congress, the president, the 
courts, and the agencies. The executive branch 
is more tightly bound as a result of this change, 
since the president does not have tools equal 
to his competitors in the ongoing struggle to 
steer the federal bureaucracy.

Joseph Postell is assistant professor of political 
science at the University of Colorado, Colorado 
Springs, and co-editor (with Bradley C.S. Wat-
son) of Rediscovering Political Economy (Lex-
ington Books).

regulate these emissions. If the agency were so 
“unbound,” how could the Court assign regu-
latory obligations to it?

In other words, the evidence the authors 
use to demonstrate an unbound executive 
yields exactly the opposite conclusion. In 
today’s administrative state the executive is 
comparatively powerless to control agency de-
cision-making, but Congress (with its powers 
of the purse and program authorization) and 
the courts (through judicial review) can dra-
matically affect administrative outcomes. 

A second fundamental error under-
mines the book’s contention that the 
expansion of the administrative state 

entails an expansion of executive power. Pos-
ner and Vermeule are doubtless correct that 
the administrative state has altered signifi-
cantly the framers’ design. As they rightly 
explain, the original Constitution plus its 
amendments “does not even approximate 
the political terrain” of today. As Justice By-
ron White acknowledged in Buckley v. Valeo 
(1976), “the development of the administra-
tive agency…has placed severe strain on the 
separation of powers principle.” 

But the authors go further. They not only 
argue that the administrative state has upset 

The authors fail to 
understand that 

administrative power 
is not the same as 
executive power. 



Claremont Review of Books w Fall 2011 
Page 58

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m

Essay by William Voegeli

Diane Ravitch Takes It All Back

In left back: a century of failed school 
Reforms (2000), Diane Ravitch, a histo-
rian and professor of education at New 

York University, warned against “anything in 
education that is labeled a ‘movement.’” The 
problem, she contended, is that “there has 
been no shortage of innovation in American 
education; what is needed before broad imple-
mentation of any innovation is clear evidence 
of its effectiveness.”

Americans have tried many innovations 
since A Nation at Risk, the 1983 report by 
President Reagan’s National Commission on 
Excellence in Education, which catalyzed a 
vigorous debate over what’s wrong with our 
educational system and how to fix it. One 
thing we haven’t tried is austerity. According 
to the National Education Association, the 
average expenditure per pupil in public el-
ementary and secondary schools was $2,230 
in 1980, and $10,589 in 2008. Adjusted by 
using the Department of Commerce deflator 
for state and local governments, real per-pupil 
expenditures were 62% higher in 2008 than 
in 1980.

It would be hard to argue that America’s 
educational system is working 62% better 
than it did 30 years ago. It’s not certain that 
our schools are even 1% better. A Nation at 
Risk relied on declining scores in the College 
Board’s Scholastic Aptitude Test (SAT) to as-
sert that America had “squandered the gains 

in student achievement made in the wake of 
the Sputnik challenge.” 

Those scores haven’t improved much since 
1983, however. Between 1980 and 2009 the 
average SAT score on the “critical reading” test 
has been on a plateau, fluctuating between 500 
and 508, where a score of 200 is the minimum 
and 800 is the maximum. (The College Board 
changed this test in 1994, but offers a “recen-
tered” scale that allows results since the change 
to be compared to ones before it.) The average 
score on the mathematics test increased mod-
estly, from 492 in 1980 to 520 in 2005, before 
retreating to 515 in the years 2007 through 
2009. It’s no shock that our high schools re-
cord few dramatic breakthroughs, given that 
in 2009 only one third of 8th-grade students 
were “proficient”—that is, demonstrated “solid 
academic performance”—in reading and math, 
according to the Department of Education’s 
National Assessment of Educational Progress.

Labor, Management, and Materials

We, the shareholders of public 
Education, Inc., deserve an expla-
nation for how an enterprise could 

increase its per-unit costs by 62% over 28 years, 
during which improvements in the intended 
outcomes were, at best, slight and equivocal. 
Different analysts will come up with different 
explanations. In general, however, they will 

ascribe America’s educational failures to some 
combination of problems with labor, manage-
ment, and “materials”—the 50 million Amer-
ican children enrolled in an elementary or sec-
ondary school.

Labor: Conservatives deplore the teachers 
unions’ success in securing tenure protection 
for mediocre or even incompetent teachers, 
and the political strength that allows them to 
dictate terms to school districts. Even many 
liberals have stopped defending the unions. 
Joe Klein of Time magazine calls them “a re-
actionary force” that wields the language of 
professionalism to secure “a set of work rules 
more appropriate to factory hands,” including 

“strict seniority rules about pay, school assign-
ment, length of the school day and year.”

Unions aside, American education benefit-
ted during long decades when teaching was the 
default career for bright young women discour-
aged from pursuing other careers. As recently 
as 40 years ago, according to the American Bar 
Association, fewer than 10% of law school stu-
dents were women. By 1992 that figure exceed-
ed 50% and has never since dropped below 43%. 
Similarly, the Association of American Medi-
cal Colleges reports that women earned 48% of 
the M.D.s awarded in 2009–2010, nearly twice 
the proportion in 1982-83. 

Management: American public education’s 
true governing structure is difficult for citi-
zens, parents especially, to understand, influ-
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ence, and—given the opportunities for self-
dealing—trust. A number of critics describe 
it as “The Blob.” It includes: 

the two national teachers unions, the • 
American Federation of Teachers (AFT) 
and the National Education Association 
(NEA);

the school boards, district superintendents, • 
school principals, and their professional 
associations;

state superintendents of education, and • 
state boards and departments of educa-
tion; 

the U.S. Department of Education, estab-• 
lished in 1979, now with 5,000 employees 
and a $70 billion budget; 

schools of education—the • U.S. News and 
World Report ranking lists 279—where 
most teachers go for training and creden-
tials, and where new pedagogical strategies 
are developed and launched.

Materials: Children bring problems and 
shortcomings to the schoolhouse door that 
dwarf the ones educators were expected to 
cope with decades ago. A 2004 Heritage Foun-
dation report by Patrick Fagan stated that 
4 out of every 100 American births in 1950 
were out of wedlock. Fifty years later, 33 were. 
Another 8% of those born in 1950 would see 
their parents divorce, while 27% born in 2000 
could expect to. Students from single-parent 
homes get significantly lower grades in school 
than those raised in two-parent families, Fa-
gan noted, and are four times more likely to be 
expelled. On the Left, Richard Rothstein of 
the Economic Policy Institute argues that not 
even “the best curriculum, instruction, and 
teacher expectations,” can prevail against the 
problems of educating children in poor health, 
from economically precarious homes, or who 

“come to school with limited vocabularies and 
who are unfamiliar with books.”

Even children from prosperous, well-or-
dered homes pose new pedagogical challenges 
for educators. In The Dumbest Generation 
(2008) Mark Bauerlein, a professor of Eng-
lish at Emory University, argues that even 
though technology, leisure, and prosperity 
offer today’s young Americans “extraordinary 
chances to gain knowledge and improve their 
reading/writing skills,” the reality is that they 
are “no more learned or skillful than their pre-
decessors, no more knowledgeable, fluent, up-
to-date, or inquisitive, except in the materials 
of youth culture.”

Ravitch Reconsiders

The latest of diane ravitch’s ten 
books, The Death and Life of the Great 
American School System: How Testing 

and Choice are Undermining Education (2010), 
is the most controversial volume on American 
education in many years. In Death and Life 
Ravitch switches sides, something that always 
draws attention when done by a prominent 

But that was then. Now, Ravitch quotes 
John Maynard Keynes, who is said to have 
told a critic, “When the facts change, I change 
my mind. What do you do, sir?” She writes in 
Death and Life that she “grew increasingly dis-
affected from both the choice movement and 
the accountability movement,” two essential 
elements of the conservative plans to recast 
public education.

I feared that choice would let thou-
sands of flowers bloom but would not 
strengthen American education. It 
might even harm the public schools by 
removing the best students from schools 
in the poorest neighborhoods. I was also 
concerned that accountability, now a 
shibboleth that everyone applauds, had 
become mechanistic and even antitheti-
cal to good education. Testing, I real-
ized with dismay, had become a central 
preoccupation in the schools and was 
not just a measure but an end in itself. 
I came to believe that accountability, as 
written into federal law, was not rais-
ing standards but dumbing down the 
schools as states and districts strived to 
meet unrealistic targets.

It’s no surprise, given the vigor of Ravitch’s 
recantation, that she once argued forcefully 
for positions she now rejects. In 1995 she 
wrote, “Parents ought to be able to send their 
children to the school of their choice, basing 
their decision on accessible, accurate informa-
tion.” Furthermore, “The neediest students 
should get scholarships to attend any accred-
ited school, including religious schools.” As 
for accountability, Ravitch insisted that every 
school should be “accountable” and “rigorously 
audited” for “student performance and fiscal 
integrity.” Regarding New York City’s school 
system of one million students, she wrote:

The schools chancellor and the central 
board should set academic standards, 
administer citywide tests, sign perfor-
mance contracts with every school and 
replace the managements of schools 
that fail to meet their own performance 
goals. The chancellor should have the 
power to close schools that consistently 
fail or engage in corrupt practices.

Unintended Consequences

Before considering the relationship 
between changing facts and Professor 
Ravitch’s changing opinions, it’s impor-

tant to discuss the way her thinking has not 
changed. Ravitch was given rock-star treat-
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advocate. Ravitch was, for many years, associ-
ated with the conservative critique of, and re-
form agenda for, American education. During 
the final two years of the George H.W. Bush 
presidency she was assistant secretary in the 
Department of Education, reporting to Sec-
retary Lamar Alexander, now a Republican 
senator from Tennessee.
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ment when she received the Friend of Educa-
tion award at the 2010 NEA convention, and 
was recently described as a “liberal icon” by the 
Washington City Paper. Yet she was not being 
disingenuous when she wrote in Death and Life, 

“I am too ‘conservative’ to embrace an agenda 
whose end result is entirely speculative and un-
certain…. I could not countenance any reforms 
that might have the effect—intended or unin-
tended—of undermining public education.” 

This Burkean concern with the potential 
for reform agendas, derived from abstract the-
orizing, to have unexpected and baleful conse-
quences is a thread running through Ravitch’s 
career. Her first book, The Great School Wars, 
New York City, 1805–1973 (1974), concludes 
with an account of how ideas about “commu-
nity control,” devised by the Ford Foundation 
under the leadership of McGeorge Bundy, 
were implemented to disastrous effect in the 
Ocean Hill-Brownsville section of Brooklyn. 

“One of the persistent ironies of reform,” she 
wrote, “is the impossibility of predicting the 
full consequences of change; every school war 
has had outcomes which were unintended, 
and, in many cases, unwanted.” 

This wary respect for the law of unintended 
consequences continues to the present day. The 
title of Ravitch’s new book pays homage to The 
Death and Life of Great American Cities (1961), 
by Jane Jacobs. Jacobs gained fame as the writ-
er and activist who thwarted massive urban re-
newal projects proposed by New York’s Robert 
Moses, the most powerful unelected state and 
local official of the 20th century. Jacobs, who 
opposed the war in Vietnam so intensely that 
she left America for Canada in 1968 and never 
returned, was nonetheless included in an an-
thology of conservative thought edited by Wil-
liam F. Buckley, Jr. The 1965 New York City 
mayoral candidate hailed her as “the tenacious 
challenger of the urban abstractionist,” who 
defended “a city that grows as it is disposed 
to grow, free of the superimpositions and the 
great allocations of the planners.”

When I asked her, by email, about the 
connections between the two Death and Life 
books, Ms. Ravitch replied, in terms similar 
to Buckley’s, that she was impressed by Ja-
cobs’s defense of “the wisdom of those who are 
closest to the situation, as opposed to grandi-
ose schemes that don’t take ordinary people’s 
ideas into account about how they want to live 
their lives.” Her Death and Life also cites a less 
famous book that makes a similar argument, 
Seeing Like a State: How Certain Schemes to 
Improve the Human Condition Have Failed 
(1998) by James C. Scott. It taught her, Rav-
itch wrote, to beware the temptations that lead 
to, and consequences that follow from, “look-
ing at schools and teachers and students from 

an altitude of 20,000 feet and seeing them as 
objects to be moved around by big ideas and 
great plans.”

Ravitch devotes a scathing chapter of Death 
and Life to the big ideas that convulsed the San 
Diego school system. Alan Bersin, a former 
federal prosecutor appointed school superin-
tendent in 1998 despite having no experience 
as an educator or educational administrator, 
played the part of Robert Moses. Superin-
tendent Bersin quickly assembled a team that 

“launched a radical venture in school reform,” 
according to Ravitch, with a strategy that re-
lied on “command-and-control methods rather 
than consensus” and assumed “the central plan-
ners know exactly what to do and how to do it.”

Bersin attempted to reshape all of San 
Diego schools on the basis of “Balanced Lit-
eracy,” a flavor-of-the-month pedagogical the-
ory that “focuses mainly on reading strategies 
and teaching children to identify and practice 
them,” in Ravitch’s summary. Students are en-
couraged to rehearse and specify these strat-
egies by interrupting their classroom reading 
to announce, “I am visualizing,” “I am sum-
marizing,” “I am making an inference,” or “I 
am making a text-to-self connection.” At one 
point Ravitch interviews one of the Balanced 
Literacy Kool-Aid drinkers from the San Di-
ego central office, who says, “You won’t believe 
this, but we had fourth graders who didn’t 
know the difference between point of view and 
perspective.” Ravitch refrained from confess-
ing that she didn’t know the difference either.

Hayek Without Tears

The great exponent of the idea that 
the wisdom possessed by even the 
ablest, most conscientious planners is 

never more than a fraction of the knowledge 
dispersed throughout a large population was 
the economist Friedrich Hayek. Though Rav-
itch never mentions Hayek in Death and Life, 
she was familiar enough with his work to cite it 
in a 1999 City Journal article, wherein she ad-
dressed a conservative readership: “Friedrich 
A. Hayek explained long ago that centralized 
‘command-and-control’ regulation seldom is 
efficient, because the people at headquarters 
always have a crucial deficit in information; 
they never know as much as the many thou-
sands of people who are out in the field.”

Hayek argued that prices, rising and fall-
ing freely in open markets, facilitate the effi-
ciency and dynamism that planners can only 
compromise. Such prices convey, accurately 
and fluidly, changes in demand and supply—
that is, in how widely and avidly people desire 
particular goods and services, and how easily 
and successfully people provide them. 

Invoking a famous market theoretician 
would be as politically awkward for Rav-
itch today, given the different audience she 
is addressing, as it was helpful 12 years ago. 
Ravitch 2.0, in a 2011 blog post for Educa-
tion Week magazine’s website, decries the 

“continuing campaign to dismantle public 
education, privatize it, and turn it over to en-
trepreneurs of various stripes.” There is, she 
now believes, a clash of visions for American 
public education: 

One sees the school as a community, a 
place of learning where there is an ethi-
cal obligation to support both staff and 
students, helping both to succeed. The 
other sees schools as one part of a free-
market economy, where quality may 
be judged by data; if the results aren’t 
good enough, then fire part or all of the 
people and close the store, I mean, the 
school and pick a new location.

Having changed her mind, Ravitch has 
embraced a philosophy that amounts to 
Hayek without tears—indeed, without con-
sequences. Ravitch 1.0 wanted parents to be 
able to choose their schools on the basis of ac-
curate, accessible information, and for school 
systems to formulate and apply standards that 
could measure which schools and teachers 
were doing a good job, and which weren’t. For 
Ravitch 2.0, bad teachers’ responsibility for 
our educational shortcomings is minimal, but 
the “zeal” to fire “bad teachers” is deplorable. 
(The quotation marks questioning whether 
such teachers exist are hers.) Such termina-
tions entail shirking “responsibility for ruin-
ing someone’s life.” The thing to do with bad 
teachers, she writes, is to help them. If you’ve 
helped them, and they’re still bad teachers…
then you help them some more.

In the 2.0 morality play, then, the bad guys 
are the ones performing the tasks considered 
essential in the 1.0 analysis of schools’ most 
urgent needs. Those who formulate and apply 
criteria for educational success, permitting or 
even encouraging parents to choose or reject 
schools on the basis of those criteria, have be-
come Robert Moses-like villains, imperiously 
convulsing students and educators’ lives on 
the basis of grand theories and comprehensive 
plans. 

Ecology and Teleology

This reversal involves something 
deeper than switching sides politi-
cally. Jane Jacobs’s central contention 

in The Death and Life of Great American Cit-
ies was that cities have an ecology. She never 
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used the term, and I don’t employ it in the 
sense that became synonymous with “envi-
ronmentalism” a decade after she published 
her book. The point, rather, is that Jacobs 
demonstrated that cities adapt and flour-
ish because of the intricate, subtle interac-
tions among the people who live and work in 
them. The economist Edward Glaeser wrote 
in a 2009 essay, “Jacobs offered an anthropo-
logical analysis of how neighborhoods actu-
ally work.” Her greatest insight, according to 
Glaeser, “was that cities succeed by enabling 
people to connect with one another…. As Ja-
cobs understood better than anyone else, the 
chance encounters facilitated by cities are the 
stuff of human progress.”

Unlike a city, however, a school system 
has an ecology but also a teleology—a mis-
sion. The core of this mission is to contribute 
to the success of the American experiment in 
self-government by preparing young people 
to assume the responsibilities our republic 
requires. It is not sufficient for these purpos-
es that the schools produce graduates who 
are literate and numerate—but it is neces-
sary. The Ravitch 2.0 diagnosis of why our 
schools don’t perform their basic job better 
emphasizes “materials” (the schoolchildren), 
management (the regime of accountability, 
represented by No Child Left Behind and 
President Obama and Secretary of Educa-
tion Arne Duncan’s Race to the Top), and 
choice (especially the increasing resources 
and attention devoted to charter schools). 
Labor (teachers and principals) are victims, 
not perpetrators.

Thus, “If every child arrived in school well-
nourished, healthy, and ready to learn, from a 
family with a stable home and a steady income, 
many of our educational problems would be 
solved,” Ravitch wrote in the New York Times 
earlier this year. Writing on her blog in sup-
port of July’s “Save Our Schools” march in 
Washington, she called for federal programs 
assuring “that every pregnant woman has ap-
propriate medical care and nutrition,” and 

“children have high-quality early-childhood 
education….” Ravitch believes the Obama 
education policies affirm rather than repu-
diate No Child Left Behind (NCLB), and 
dismisses both approaches as “cruel.” She 
has expressed particular concern about “the 
effects of 12 years of multiple-choice, stan-
dardized testing on children’s cognitive devel-
opment” and the growth of “an educational 
system devoted to constant measurement, 
ranking, and rating of children.” As for labor, 
its shortcomings are entirely attributable to 
management, because the “punitive approach 
embedded in NCLB” has “poisoned the at-
mosphere,” Ravitch wrote in the New Repub-

lic last year, leaving educators feeling “fearful, 
beleaguered, and disrespected” by a “blame 
game that makes teachers the culprits for 
poor performance.”

This diagnosis is unpersuasive, and the 
prescription it leads to is conspicuously thin. 
It’s undeniable that weakening family and so-
cial structures, and the general abbreviation 
of attention spans, leave more children less 
prepared to succeed in school. It’s difficult, 
however, to see that the correct conclusion to 
draw from these realities is that the schools 
should be excused from any expectations to 
perform better until a different Blob, the so-
cial welfare system, finds the resources and 
strategies it needs to guarantee every child’s 
health and happiness. Head Start, the core 
federal program intended to address such 
needs is now 45 years old, and spends $7 bil-
lion a year on preschool programs enrolling 

that make improvements in the organization 
and delivery of educational services possible. 
The point is not to discover the “secret sauce” 
that can guarantee excellence in every pub-
lic school. Specific circumstances are likely 
to require different approaches in a nation 
growing larger and more diverse. Choice and 
accountability demonstrate their value, and 
refute Ravitch’s critique of them, by making 
it easier to “create schools and systems char-
acterized by focus and coherence, where ro-
bust curricula, powerful pedagogy, and rich 
learning thrive,” in Hess’s words. 

Accountability can be administered bad-
ly, of course. Ravitch trains her sights on a 
big, ambling target in Death and Life, since 
by 2010 it was impossible to find anyone 
who believed the No Child Left Behind test-
ing regime had been just the tonic for our 
schools. What she doesn’t acknowledge is 
that all those kids taking all those tests is not 
just a problem, but a reflection of a deeper 
problem. The political bargain that secured 
large majorities for NCLB in both houses of 
Congress when it passed in 2001 was that 
Republicans would accept increased federal 
funding for education and Democrats would 
accept the development of yardsticks to sat-
isfy parents and taxpayers that the schools 
really were improving. On this basis liberal 
Democrats, led by Representative George 
Miller of California and the late Senator Ed-
ward Kennedy of Massachusetts, supported 
the bill, as did conservative Republicans who 
ordinarily would have opposed another fed-
eral program to throw money at our educa-
tional problems.

NCLB critics have valid arguments about 
mis-measuring and over-measuring our stu-
dents. Beneath them, however, is a less cred-
itable attempt to revise the political bargain 
that created NCLB. The position of such crit-
ics is that we should continue and increase the 
flow of public dollars, while trusting the edu-
cators receiving those dollars to determine 
whether they’re being spent effectively. Every 
American child deserves an education as good 
as the one offered at Sidwell Friends School, 
Ravitch told the protestors at the Save our 
Schools rally. Sidwell Friends, of course, is 
where the past two Democratic presidents 
enrolled their children—and where tuition 
exceeds $30,000 a year. 

Before tripling the amount they pay for 
public education, however, taxpayers should 
be aware that the only assessments blessed 
by the Save Our Schools website are ones de-
vised and applied by teachers, who know how 
to evaluate students informally and “are able 
to assess learning in multiple dimensions.” 
As Ravitch told the rally, “Education policy 

about one million poor children. The ben-
efits, according to the “Head Start Impact 
Study” recently released by the Department 
of Health and Human Services, are negligi-
ble. Positive results “vanished by the end of 
first grade,” according to Joe Klein’s summa-
ry in Time, while “Head Start graduates per-
formed about the same as students of similar 
income and social status who were not part 
of the program.”

The Compromise

So, yes, the schools have a tough 
job, and there are no obvious ways to 
make it much easier. This daunting 

challenge should make us more determined 
to learn whatever we can about which schools 
and approaches are faring especially well or 
poorly. It’s here where choice and account-
ability can help, and where the Ravitch 2.0 
rejection of them is misguided. They are 
not, as Frederick Hess of the American En-
terprise Institute argues, “ways to improve 
instruction—like a new curriculum or read-
ing program.” They are better understood 
as ways to acquire the insight and flexibility 

The widespread belief 
that tenured public 
school teachers have 
lifetime job security 

is one of those canards 
that is mostly, um, true. 
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should be designed by educators, not by politi-
cians.” In a democracy, politicians are respon-
sible to voters while educators are responsible 
to professional standards, as applied and in-
terpreted by…other educators. “We protest 
the idea that state legislatures have the wis-
dom to know how to evaluate teachers,” she 
told the marchers. “It’s unprofessional!”

Some of Ravitch’s critics have pointed out 
that her detailed, forceful attacks on choice 
and accountability are accompanied by an ac-
count of the right path for the schools to fol-
low that is meager, vague, bromidic, and nos-
talgic. In Death and Life she wrote:

Our schools will not improve if we con-
tinue to close neighborhood schools 
in the name of reform. Neighborhood 
schools are often the anchors of their 
communities, a steady presence that 
helps to cement the bonds of commu-
nity among neighbors. Most are places 
with a history, laden with traditions and 
memories that help individuals resist 
fragmentation in their lives. Their grad-
uates return and want to see their old 
classrooms; they want to see the trophy 
cases and the old photographs, to hear 
the echoes in the gymnasium and walk 
on the playing fields.

We interrupt this reverie to inform you 
that conservatives who opposed busing with 
such language 40 years ago were accused of 
using code words for racism. For liberals, the 
rhetoric of communitarianism lends itself to 
covertly advancing the agenda of professional-
ism. Diane Ravitch grew up in an “FDR-lov-
ing, Democratic family,” according to Dana 
Goldstein’s profile in the Washington City Pa-
per. After long years spent advancing a con-
servative viewpoint “she has returned to her 
traditional liberal home” with the publication 
of Death and Life, wrote Richard Kahlenberg, 
biographer of teachers’ union leader Albert 
Shanker, in the Washington Monthly. 

Carrots, Sticks, and True Canards

Coming home to liberalism means 
coming home to the conviction that 
disinterested experts really are disin-

terested, and really are expert. No one outside 
the guild can fairly or competently evaluate 
anyone inside it. “We protest the idea that 
principals and teachers will work harder if 
they’re offered bonuses and if they live in fear 
of being fired,” Ravitch told the Save Our 
Schools rally. “Carrots and sticks are for don-
keys, not professionals.” That hellish set of ar-
rangements where one prospers by perform-

ing a job capably and suffers for performing it 
badly is what most Americans know as adult-
hood. In a Daily Beast article last year, “Stop 
Trashing Teachers!” Ravitch insisted, “The 
claim that ‘tenure’ is a guarantee of lifetime 
employment is a canard.” The job protections 
afforded teachers do not constitute “tenure” 
but merely offer “due process,” a guarantee 
that a teacher can be fired “only after a hear-
ing by an impartial hearing officer.” 

It turns out, however, that the widespread 
belief that tenured public school teachers 
have lifetime job security is one of those 
canards that is mostly, um, true. Ravitch 
devotes a chapter in Death and Life to la-
menting the results of the state legislature’s 
decision in 2002 to abolish the New York 
City Board of Education, which appointed 
and oversaw a schools chancellor, in favor of 
direct control of the schools by the mayor. 
Ravitch does not mention that in the kinder, 
gentler school system before mayoral control, 
97% of New York City teachers received ten-
ure after three years in the classroom, and 
99% were deemed satisfactory in their an-
nual evaluations. 

In 2009 Steven Brill did mention these 
facts in an acclaimed New Yorker article. It 
made clear that the accommodation worked 
out over the years between the school system 
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and the United Federation of Teachers did not 
guarantee merely a hearing to teachers up for 
dismissal. The process due to teachers under 
the union contract was a gauntlet, a siege, an 
endurance contest—a series of hearings, mo-
tions and appeals that consumed eight times 
as many days as the average criminal trial in 
the U.S. The embarrassment to the schools 
and the union from Brill’s article was so acute 
that they agreed last year to shut down the 

“rubber rooms,” where hundreds of teach-
ers reported every workday to sit, dozing or 
playing board games, collecting full pay and 
accumulating credit towards their pensions, 
while their dismissal proceedings dragged on, 
sometimes for years.

In the torrent of articles she has written 
since the publication of Death and Life, Rav-
itch employs communitarian language to de-
scribe healthy schools. “Teachers, principals, 
administrators, parents, and local communi-
ties should collaborate to create caring com-
munities,” she contends, and urges us to view 
schools as “cooperative enterprises, where the 
adults are expected to work closely with one 
another towards common goals.” She distin-
guishes such communities from markets, red 
in tooth and claw, where educators are terror-
ized to teach better, and find themselves de-
meaned and their lives ruined if their students 
don’t learn enough.

Accountability

It’s hard to disparage collaboration 
and cooperation, as such. Context mat-
ters, however. In her Death and Life Jane 

Jacobs popularized the term “social capital” 
to describe how trust and the ease of shar-
ing ideas strengthen a society. There may well 
have been more of that social capital for the 
great American school system to draw on de-
cades ago, but it had a particular configura-
tion. As recently as 1970, barely half (52.3%) 
of Americans aged 25 and over were high 
school graduates, and only a tenth (10.7%) 
held bachelor’s degrees. By 2009 those pro-
portions were 86.7% and 29.5%, respectively. 
The collaborations in 1970 between creden-
tialed teachers, principals, and administra-
tors, on the one hand, and parents and other 
community members, on the other, had a 
significant degree of deference built in, as 
educated people deliberated education policy 
with, generally, less educated people. 

When Ravitch and teachers union leaders 
talk about restoring the good old days where 
professional educators were stewards entrust-
ed with a community mission, this is the qual-
ity they are most eager to recapture. In reality, 
that sort of deference and, therefore, that sort 
of collaboration is less common today. An im-
portant reason why accountability remains 
integral to federal education policy, even after 
a Democratic administration displaced a Re-
publican one in 2009, is the depletion of so-
cial capital, the lack of trust in the Blob. The 
political message that parents and taxpayers 
deserve objective, independent evaluations 
of schools’ performance resonates far better 
with today’s increasingly educated public than 
the message that educators should be given 
the money and power to do their job as they 
understand it, and know-nothing amateurs 
should stop interfering in their work.

 “Congress and state legislatures should 
not tell teachers how to teach,” Ravitch wrote 
in Death and Life, “any more than they should 
tell surgeons how to perform operations.” 
Suppose, however, that the vast majority of 
hospitals were public facilities and the vast 
majority of physicians were public employees. 
Voters would not want legislators to write 
surgical guidelines, any more than they want 
them to devise schools’ lesson plans. But they 
would want to know if there were some hos-
pitals and surgeons whose patients recovered 
at an unusually high rate, and others whose 
patients were exceptionally likely to get sicker 
and die. Because of that data’s importance, 
responsible public authorities would be ob-
ligated to develop it carefully, taking into ac-
count that different hospitals serve different 
communities, with health problems of vary-
ing types and severity. 

After allowing for factors beyond the hos-
pitals’ and surgeons’ control, public oversight 
might well reveal big differences still remain-
ing in outcomes that could be ascribed to fac-
tors within the medical professionals’ control. 
The public and their elected representatives 
would want to have access to that information. 
They would want to know which facilities 
were performing conspicuously well, in the 
hope that their best practices could be adopt-
ed elsewhere, and which facilities were doing 
conspicuously poorly, in the hope that their 
mistakes could be corrected. If the individu-
als responsible for the worst mistakes couldn’t 
or wouldn’t make the necessary improve-

ments they could then be directed into lines 
of work that did not put patients’ lives at risk. 
Conscientious hospital administrators and 
surgeons, for whom professional standards 
define a calling instead of propping up a ca-
reerist racket, would welcome such standards 
rather than resent them as the intrusions of 
uninformed outsiders. As that noted right-
wing demagogue, Barack Obama, once said, 

“If a teacher is given a chance or two chances 
or three chances but still does not improve, 
there’s no excuse for that person to continue 
teaching. I reject a system that rewards failure 
and protects a person from its consequences.” 
One of the New York rubber room teachers 
Brill spoke to dismissed that position as “ac-
countability bullshit” in favor of professional 
self-regulation: “We can tell if we’re doing our 
jobs. We love these children.”

In an America where public-sector medi-
cine was the norm we would also expect that 
citizens would refuse to accept a system where 
they were assigned to their neighborhood 
hospital, and could seek care in other facilities, 
public or private, only by navigating a bureau-
cratic labyrinth or at great personal expense. 
Rather, they would demand, to paraphrase 
Ravitch 1.0, the freedom to seek medical care 
in the hospital and with the doctors of their 
choice, basing their decision on accessible, ac-
curate information. It would be no surprise if 
that desire to vote with their feet led to de-
mands for patients to be able to seek medical 
care from any licensed doctor or hospital. 

For many years Diane Ravitch understood 
these concerns, and expressed them cogently. 
She has come to view her work during those 
years as flawed, and the policy initiatives that 
resulted from the political pressure she helped 
generate as misbegotten. Ravitch has retract-
ed what she views as mistakes she made in 
the past, but takes pride in the flexibility and 
empirical clarity that allows her, no dogma-
tist, to discard ideas that fare badly outside 
the seminar room and op-ed pages. Perhaps, 
then, she’ll reconsider the dangers of entrust-
ing public education to professionalism that 
is neither checked nor balanced by citizens’ 
concerns and their elected representatives’ ac-
tions. Perhaps she’ll change her mind again.

William Voegeli is a senior editor of the Clare-
mont Review of Books, and the author of Nev-
er Enough: America’s Limitless Welfare State 
(Encounter Books).
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Book Review by James R. Stoner, Jr.

Redeeming Higher Education
The Faculty Lounges, and Other Reasons Why You Won’t Get the College Education You Paid For, 

by Naomi Schaefer Riley. Ivan R. Dee, 216 pages, $22.95

Crisis on Campus: A Bold Plan for Reforming Our Colleges and Universities, by Mark Taylor.
Alfred A. Knopf, 256 pages, $24

Higher Education? How Colleges are Wasting Our Money and Failing Our Kids—and What We Can Do About It, 
by Andrew Hacker and Claudia Dreifus. Times Books, 288 pages, $26 (cloth), $14.99 (paper)

Academically Adrift: Limited Learning on College Campuses, by Richard Arum and Josipa Roksa.
University of Chicago Press, 272 pages,  $70 (cloth), $25 (paper)

If the newest books on the situation of 
the university are correct, we tenured pro-
fessors are like the aristocrats of the ancien 

régime in the 1780s, barely conscious of the 
privilege that structures our lives and oblivi-
ous to the storm gathering around us. “The 
balance of power at universities needs to be 
restored. The most certain way of doing that 
is by eliminating tenure,” concludes the jour-
nalist Naomi Schaefer Riley. “Lifelong tenure 
should be abolished,” cry Andrew Hacker, a 
regular in the New York Review of Books, and 
Claudia Dreifus of the New York Times. “The 
only way for American higher education to 
remain competitive is to abolish tenure and 
impose mandatory retirement at the age of 
seventy,” intones Professor Mark Taylor, for-
merly of Williams College, now of Columbia 
University. Only the statistical social scien-
tists Richard Arum and Josipa Roksa are 

more cautious, not straying from their focus 
on student learning. But they, too, indict fac-
ulty for a bleak situation: “Standing in the way 
of significant reform efforts are, of course, a 
set of entrenched organizational interests and 
deeply ingrained institutional practices.” You 
don’t need a Ph.D. to figure out what is most 
entrenched and most deeply ingrained.

Where did this consensus come from, and 
where is it headed? In their own way, each of 
these books adheres to the central message 
of A Test of Leadership, the 2006 report of 
the Spellings Commission (named after U.S. 
Secretary of Education Margaret Spellings). 
Undergraduate learning is no longer central 
to our universities and even our colleges, it ar-
gued, with the result that the American work-
force is increasingly ill-prepared for the 21st 
century’s challenges. Faculty indulge their 
passion for research, students attend to their 

social lives and networks rather than acquire 
intellectual skills and master a body of knowl-
edge, while administrators and staff support 
every possible ancillary interest of faculty and 
students but are clueless about the essential 
core of higher education. Truth is, hardly any-
one who spends time in a classroom can deny 
this crisis.

But is tenure the cause of the problems 
that plague higher education today? Naomi 
Schaefer Riley certainly thinks so, although 
her publisher yanked the word “tenure” from 
her original title and substituted the vapid The 
Faculty Lounges, and Other Reasons Why You 
Won’t Get the College Education You Paid For. 
It might be true that parents and students are 
not getting their money’s worth from colleges, 
but it is not because most faculty are lazy. Ri-
ley’s argument is, in fact, based on the oppo-
site supposition: they are too busy publishing 
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arcane research in peer-reviewed journals to 
care about teaching or even about learning in 
anything but the narrowest sense of the term. 
They acquire this habit on the road to ten-
ure, and since promotion to full professor is 
often like “getting tenure twice,” they persist 
in it, building the much-noted “research si-
los” where small groups of specialists criticize 
and approve each other’s houses of cards and 
fund each other’s grant proposals, also peer 
reviewed. Success that is recognized outside 
one’s own institution, she contends, comes 
from a record of publication, not from teach-
ing, and this is the success that administrators 
crave—it builds the prestige of their institu-
tions and thus enhances their own market-
ability—and thus what they reward.

 

The truth is even worse than riley 
tells. Within a discipline, professors 
count rather than read the publica-

tions of their colleagues who are up for ten-
ure; and once one gets outside one’s field, no 
one dares quarrel with a record that contains 
enough articles in good enough journals that 
are widely enough cited. Riley is put off, jus-
tifiably, by this system of self-congratulation. 
The experts are unaccountable, and their ever-
increasing research specialization draws them 
ever further from the needs of the students 
in the classroom who are paying their bill, or 
the taxpayers who are providing the subsidy. 
Besides, she adds, most of those who benefit 
from this system are liberals, who seem to 
have invented a system for entrenching their 
ideology and who “love the security of stat-
ism,” in the words of a Harvard professor. 
True, she admits, tenure protects conserva-
tives, too, or at least those social conservatives 
who seem to like and use it. But listen, she 
advises, to educational policy analyst Chester 
Finn: “Protecting 411 conservatives is insuf-
ficient reason to retain a tenure system. Be-
cause it’s protecting 400,000 liberals, too.”

Leaving aside the protection of conserva-
tive voices in the academy, it is not persuasive 
to place the entire blame for excessive spe-
cialization on tenure. Though Riley quotes 
social scientists Christopher Jencks and Da-
vid Riesman to the effect that administrators 

“can be relied on to care more about teaching 
than professors ever would,” more recent 
analysis suggests that administrators typi-
cally encourage precisely the sort of resumé 
fattening that rewards hyper-specialization. 
Replacing tenure with multi-year contracts 
makes administrators more rather than less 
inclined to rely on these “objective” measures 
of “productivity.” 

Riley fails to absorb the main argument of 
Allan Bloom’s Closing of the American Mind 
(1987): the crisis of American higher educa-
tion is rooted in intellectual problems, not or-
ganizational ones, and can only be addressed 
by thought and dialectic, not clever adjust-
ments. The Nietzschean relativism that Bloom 
observed in the world at large can explain the 
silos, with their independent research cultures 
opaque to uninitiated outsiders. The undeni-
able success of modern science has led the hu-
manities and social sciences to imitate its re-
search model, with barely anyone bothering to 
ask whether methods that uncover causation 
among mute, irrational, and amoral things 
should be applied to explain beings with ra-
tional souls. 

There is much that is useful in Riley’s book, 
including a discussion of how widespread 
use of adjuncts enables rather than contra-
dicts the commitment to tenure, the sugges-
tion that tenure is not appropriate in wholly 
technical fields, and especially the account of 
how unionization is beckoning on the campus 
scene. But even in the best parts of The Fac-
ulty Lounges it is sometimes hard to follow the 
author’s logic. When she notes that adjuncts 

“tend to give higher grades than their tenured 
or tenure-track peers,” doesn’t that support 
rather than undercut the case for tenure? If 
all professors are contract employees rather 
than members of a self-governing faculty, isn’t 
formation of a union more likely? Good for 
the Olin College of Engineering, which she 
presents at the end as an attractive model of 
an innovative school without tenure. But it is 
not a university, however, nor is a university 
only for engineers.

To be fair, riley’s book does not pre-
tend to be more than journalism, bring-
ing an issue before the public for debate. 

Not so Mark Taylor’s Crisis on Campus: A Bold 
Plan for Reforming Our Colleges and Universi-
ties. Taylor, chair of Columbia’s Department of 
Religion, expands in his book on a New York 
Times op-ed he wrote after the financial crisis 
swept the other end of Manhattan. “The edu-
cation bubble is about to burst,” Taylor warns. 
Indeed, the bubbles come from the same bottle. 
Parents “remortgage their houses to pay for col-
lege, only to have their young graduates return 
home and begin their working lives in run-of-
the-mill service jobs.” Universities and colleges 

“are overleveraged, liabilities (debts) are increas-
ing, liquidity is drying up, costs continue to 
climb, their product is increasingly unafford-
able and of questionable value in the market-
place, and income is declining.” 

Before you have overcome your astonish-
ment that a professor of religion can actually 
speak about money as if he respects it, you 
are treated to an inside tour by a modern aca-
demic entrepreneur. Taylor tells us about the 
programs he founded, the joint ventures he 
pioneered, the new technologies he explored, 
the innovations he has made. The problem is 
specialization in the old disciplines—Taylor’s 
discussion is more persuasive than Riley’s, 
since it comes from the inside. He correctly 
observes that “too many courses represent 
what the professor wants to teach rather than 
what students need to learn.” 

Taylor’s prescription is less compelling than 
his diagnosis. He wants colleges to embrace 
the “interdisciplinary,” offering cool courses, 
like the one he taught at Williams called “Real 
Fakes,” about counterfeits and forgeries. Other 
proposals include a fourth division of the uni-
versity besides the sciences, social sciences, and 
humanities, called “Emerging Zones”; or flex-
ible curricula, like the one he is designing for 
the graduate students in his Columbia depart-
ment, where the new subfields will be “Time 
and Modernities, Space, Transmission, Body 
and Media.” Forget walls, think networks. For-
get the distinction between public and private 
schools, or even between schools and business-
es. Everything can be linked through the web.

What need is there for tenure among 
such entrepreneurs? That’s for old saps who 
think teaching religion requires pondering 
the proofs of Aquinas’s Summa, working 
through Calvin’s Institutes, studying the Tal-
mud, or meditating on the paradoxes of Paul 
or the tribulations of Job. Yes, Taylor tells us 
he can do that sort of thing: he rather likes 
teaching a seminar on Hegel, Schelling, and 
Kierkegaard. Yes, “it remains absolutely es-
sential for students to learn how to read and 
write in traditional ways.” He feels so strong-
ly about this that he made his own children 
write a three-page essay about a subject of 
their choice every week all summer between 
6th grade and college. Yes, “teaching small 
classes to gifted undergraduates and semi-
nars with committed graduate students is 
one of my greatest pleasures.” 

Here is where his book shows its true col-
ors and becomes deeply dishonest: “I realize, 
however, that in the future, fewer and fewer 
students and faculty members will have the 
opportunities my students and I have enjoyed.” 
So all that commercialized excitement was 
about what is second best? Mozart is dead, but 
Elvis lives? When Taylor writes that colleges 
can network, thanks to easy travel and tele-
commuting technology, he notes that there 
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is absolutely no reason why every university 
needs a department of philosophy. Of course 
not: when everything is the play of shadows, 
who is afraid of the dark?

Andrew hacker and claudia dreifus’s 
Higher Education? How Colleges are 
Wasting Our Money and Failing Our 

Kids—and What We Can Do About It is a 
page-turner, full of outrageous factoids and 
indignation that knows how to stop short of 
outrage. The authors are unapologetic liberals, 
concerned about access to higher education, 
stunned by inequalities among institutions, 
and confident that “every student has a mind 
and is curious about the wider world.” Profes-
sors who barely teach appear here, too, along 
with their salaries, as do administrators with 
compensation packages like Wall Street para-
chutes. Research is “all just compost to bulk up 
résumés.” They bristle when data confirm the 

“Golden Dozen” who top the ladder of pres-
tige and most successfully place their gradu-
ates: the Ivies, plus Stanford, Duke, Amherst, 
and Williams. 

Hacker and Dreifus seem to have been 
everywhere in America, not quite at random, 
not quite systematically. Sometimes their 
opinions are meant to be quirky: Queens 
College does without football, and so can 

everyone else, except as a club sport. Always 
the issues are serious even when the tone is 
light. Is it really conscionable to ask students 
to finance their college education by incurring 
significant debt? Can we expect them to study, 
even taste, the liberal arts that are the core of 
true higher education if they do?

The book earned a lot of press when 
it came out last year for the authors’ 
conclusion: “Schools We Like”—their 

top ten list. Usually the key is leadership: Ole 
Miss, for its reconciliation of the races, a sur-
prise to the Yanks; Notre Dame, “for being 
true to itself,” by which they mean not giving 
in to “anti-abortion conservatives” who think 
a Catholic university should not honor those 
who reject Catholic principles; and MIT for 
high pay and benefits to adjuncts. Eventually 
it becomes clear that Hacker and Dreifus have 
no brief for excellence or true distinctiveness. 
It isn’t just their intolerance of sport, that great 
mediator at public universities in the South 
and Midwest that earns the enthusiastic ap-
plause of ordinary people for extraordinary 
achievement and thus gives them a symbol if 
not a full appreciation of what the university 
as a whole is about. 

Despite their fine words about what a lib-
eral education entails, Hacker and Dreifus are 

in fact facile about its achievement. Speaking 
of regional state universities, they claim, “the 
students are as bright and academically com-
mitted as any.” True of some, no doubt, but 
wouldn’t many have gone somewhere more 
challenging if they had the preparation, tal-
ent, ambition, or the funds? In the end, their 
critique of American higher education is in 
fact a celebration of its extraordinary diversity, 
and in this one can readily concur. Why then 
begrudge the leading institutions their role 
just because of their wealth, especially if, by 
educating those who educate the others, they 
hold a key to the system as a whole? If they 
are doing a poor job of it, then explain why, 
not just by complaining about their good food 
and high-quality gymnasiums. If a school 
ought to avoid “faddish trends” and “compul-
sive consumerism,” explain the higher end to 
which other ends should be subordinated. But 
once you do, then some schools will be better 
and some worse at achieving it.

Who would have thought that 
a book by a couple of sociologists 
would be the best on the shelf? 

Richard Arum and Josipa Roska’s Academi-
cally Adrift: Limited Learning on College Cam-
puses deserves attention from administrators 
and those willing to work through the 144 

Farrar
Straus
Giroux

AmericA hAs surmounted “impossible” chAllenges before.      
                                                       here’s how we cAn do it AgAin.

“ ‘ If you see something, say something.’ That is the mantra that 
the Department of Homeland Security plays over and over 
on loudspeakers in airports and railroad stations around the 
country. Well, we have seen and heard something, and millions of 
Americans have, too. What we’ve seen is not a suspicious package 
left under a stairwell. We’ve seen a country with enormous 
potential falling into disrepair, political disarray, and palpable 
discomfort about its present condition and future prospects. 
        “This book is our way of saying something—about what is 
wrong, why things have gone wrong, and what we can and must 
do to make them right.” —from Chapter One

A rousing call for American renewal

Scan here to learn more
Reading group guide 
available at www.fsgbooks.com

Also available as an e-book  
and an audio book. 
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pages explaining its findings. (And I leave to 
the technically adept any analysis of Adrift’s 
68-page methodological appendix.) Their fo-
cus is clear and salutary—not on professors 
and their unpopular ways, but on what stu-
dents actually learn at school.

Not much, it turns out. Arum and Roska 
readily acknowledge the limits of their study. 
They take the results of a single test, adminis-
tered at the beginning of students’ freshman 
year and the end of their sophomore year, and 
see how they change. Then the researchers 
submit the results to multiple regression anal-
ysis across a wide range of variables, including 
students’ demographic and educational back-
grounds, the kinds of courses they have taken, 
the study habits they have formed, the social 
lives they lead, and the selectivity of the insti-
tutions they attend. 

The test is the Collegiate Learning As-
sessment (CLA), an open-ended writing in-
strument designed to test students’ ability to 
think critically, solve problems analytically, 
and write well. Rather than the usual multi-
ple-choice questions with a computer-graded 
answer key, the CLA includes a “performance 
task,” describing a scenario and assigning the 
students a memorandum detailing the goal 
sought and a desirable course of action.

What limits the students’ ability to improve 
their scores over the course of their first two 
years of college? Partly it’s their background, 
especially whether they come from a college-
educated family and whether they attended 
a rigorous high school. But just as much de-
pends on two characteristics of their college 
experience: taking rigorous courses (defined 
as requiring at least 40 pages of reading a week, 
and at least 20 pages of writing a term), and 
studying hard (defined as at least 15 hours a 
week outside of class, mostly alone rather than 
in a group). It is a sorry testimony to the state 
of university education to have to demonstrate 
statistically the first things a successful stu-
dent learns from experience: you learn more 
from the teachers who challenge you, and you 

have to do your own hard work if you want to 
reap the rewards of understanding.

Nothing is easier than to point out the lim-
its of such research: it covers only two years 
of college, measures only basic skills, doesn’t 
show what students gain from their majors, 
and doesn’t even differentiate the quality of the 
teaching, only the amount of work assigned. 
The authors are aware of all of these objec-
tions, and they meet them patiently. Moreover, 
they are cautious but clear in explaining what 
the data show about the influence of ethnic 
heritage and family background, the burden 
of cost and debt, and about the selectivity of 
the institutions they examine. 

Above all, Arum and Roska are unabashed 
in reporting their findings. Most students nei-
ther study hard nor avail themselves of guid-
ance about what to study and how. As a result, 
the modern college student is academically 
adrift. To anyone who went to college more 
than a dozen years ago and then completed an 
advanced degree, the report about how little 
time students spend on schoolwork outside 
class is eye-popping. I’ll no longer take it per-
sonally when students look at me as though 
I’m crazy for recommending at least two hours 
outside class for every hour inside.

Blame it on us faculty, to be sure, but 
not just because we’re tenured. We are 
cheating our students by not demand-

ing enough of them, and that is because we are 
demanding the wrong things of ourselves. Col-
lege has a social dimension that will inevitably 
shape our students’ futures, a fact these books 
all acknowledge and dance around, especially 
the serious issues concerning students’ moral 
formation—and corruption. Except for an oc-
casional moment of grace, and the influence of 
a good example, this is largely now outside the 
faculty purview. That may change in the long 
run, but only if faculty themselves focus on 
what is central to our business—persuading 
the students to want to learn, and then sup-
plying what they want and need.

All these books identify a crisis of stu-
dent learning, and attribute it to faculty ne-
glect. Most seem to connect that neglect to 
the character of contemporary scholarship, 
but none offers a solution or sensible reform 
program. I don’t think it will be found in the 
abolition of tenure, but rather in taking steps 
to restore the integrity of learning. Faculty re-
search is indeed the ground of faculty teach-
ing. Those who do not know cannot teach, 
and those who do not seek and learn cannot 
know. Those who claim to know must, in turn, 
explain how their learning fits into the great 
scheme of things, not according to some pri-
vate theory but through dialogue with their 
fellow learners.

It shouldn’t be impossible evaluate research 
in a way that rewards those who learn some-
thing outside their specialty, maybe even out-
side their discipline, and sanctions those who 
never do. This will require administrators 
to read, not just count. The process cannot 
be managed like a business, but can be con-
ducted in a community. Tenure is part of this 
community’s constitution, and if it works—if 
it gives scholars the confidence to think in-
dependently and reasonably, and sustains the 
seriousness of purpose that only a lifetime 
commitment can entail—then it ought to be 
able to foster the sort of teaching that makes 
possible genuine learning on the part of our 
students. 

I speak as though we faculty must restore 
our own integrity before approaching students, 
but of course this is nonsense. Every teacher 
knows that one’s best ideas often come from 
teaching, in response to able and inquisitive 
minds. I started with the threat of revolu-
tion, and now am proposing something really 
radical: a tenured revolution that can wear the 
mantle of reform. 

James R. Stoner, Jr., is professor and chairman 
of the political science department at Louisiana 
State University. In fall 2010 he was acting dean 
of the LSU Honors College.



Claremont Review of Books w Fall 2011 
Page 68

m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m m

Essay by Kathleen Arnn

Scouts ’  Honor

The boy scouts of america celebrated 
their hundredth anniversary last year, 
and this year is the centennial of The 

Handbook for Boys, their first official man-
ual. Comparing it with the current edition 
of the handbook—the 12th, published in 
2009—shows that the small outpost of civili-
zation manned by the Scouts holds on bravely 
in America. But decades of aggressive politi-
cal correctness have had their effect, and the 
Scouts have lost some of the confident Ameri-
can boyishness that loves heroes and makes 
for heroes. This is too bad for the more than 3 
million boys enrolled in the Scouts today, and 
for the society in which they will grow up to 
become men.

The Original Handbook

The boy scouts were founded in brit-
ain in 1907 by Robert Baden-Powell, a 
lieutenant-general in the British army 

who authored a series of military training 
manuals, including one for boys. Scouting 
was made American in 1910, and since 1911 
the Boy Scout Handbook has accompanied 
every Scout as he ascends in rank, providing 

“advice in practical methods, as well as in-
spiring information.” By the time he reaches 
Eagle Scout, a Scout’s handbook is dog-eared 

and well worn, his achievements and camping 
trips logged in the back. 

The first edition of the handbook is beauti-
fully written and endless fun to read. It bursts 
with information, featuring chapters on Scout-
craft; Woodcraft; Campcraft; Tracks, Trail-
ing, and Signaling; Health and Endurance; 
Chivalry; First Aid and Life Saving; Games 

you desire the knowledge to help the wounded 
quickly, and to make yourself cool and self-
reliant in an emergency?” In the chapter on 
Scoutcraft you learn that the pioneers and the 
military “scouts of old…left everything behind 
them, comfort and peace, in order to push for-
ward into the wilderness beyond,” and the Boy 
Scouts must do the same. 

The early pages of the 1911 handbook ex-
plain that a Scout must learn “riding, swim-
ming, tramping, trailing, photography, first 
aid, camping, [and] handicraft,” and nearly 
two thirds of the manual is devoted to teach-
ing these outdoor skills. There are diagrams 
showing 15 or 20 different knots; how to 
make a bow and arrow; Morse, Myer, and 
Semaphore code; the difference between dog, 
cat, and muskrat tracks; the proper method 
for paddling a canoe; the Pleiades; and the 
fireman’s lift. The manual’s chapter on First 
Aid and Life Saving covers all manner of cri-
ses, including the usual burns, scrapes, and 
scalds, but also snake bite, frost bite, runaway 
horses, and mad dogs: “The first thing to do is 
kill the mad dog at once….”

Being a Scout means camping, hiking, and 
paddling canoes, but Scouts must learn “Life-
craft as well as Wood-craft,” moral virtue 
and patriotism along with knowledge of the 
outdoors. In the original handbook, Scouts’ 

Books discussed in this essay:

The Official Handbook for Boys,
1st Edition. Dover, 
400 pages, $10.95

Boy Scout Handbook,
12th Edition. Boy Scouts of 
America, 480 pages, $9.99

and Athletic Standards; and Patriotism and 
Citizenship. Teaching through stories and ex-
amples, it is an invitation to challenge and ad-
venture. Reading it makes you think it no ac-
cident that 11 of the 12 men who have walked 
on the moon were Scouts. “Do you love the 
woods?” asks Chief Scout Ernest Thompson 
Seton at the beginning of the handbook. “Do 
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honor is explicitly traced back to the chivalry 
of the ancient knights. The Pilgrims and the 
American pioneers carried this knightly virtue 
to America, and the Boy Scouts of America 
(BSA) have taken up their standard. Honor, 
as the handbook explains, is sacred to a Scout: 
It “will not permit of anything but the highest 
and the best and the manliest.” “A good Scout 
must be chivalrous,” it tells us:

[H]e should be as manly as the knights 
or pioneers of old. He should be unself-
ish. He should show courage. He must 
do his duty. He should show benevo-
lence and thrift. He should be loyal to 
his country. He should be obedient to 
his parents, and show respect to those 
who are his superiors. He should be 
very courteous to women. One of his 
obligations is to do a good turn every 
day to some one. 

The handbook doesn’t shrink from invok-
ing shame to motivate Scouts. For example, 
under Courage: “It is horrible to be a coward. 
It is weak to yield to fear and heroic to face 
danger without flinching.” There are examples, 
like the dying Indian who “faced death with 
a grim smile upon his lips and sang his own 
death song” and the cowardly knight who fled 
the battle of Agincourt, much to the disap-
pointment of his lady at home. The original 
handbook teaches through heroes, provid-
ing Scouts with a host of manly examples to 
emulate. Above all, it cultivates spiritedness, 
teaching Scouts to defend their honor, their 
friends, and their country like the great men 
of the past who “were accustomed to take 
chances with death” for the sake of the things 
they loved.

The original handbook assumes that one 
must know something about the United 
States to be a citizen of it. The chapter on Pa-
triotism and Citizenship is long and impres-
sive. Several pages detail the first singing of 
the Star-Spangled Banner, the meaning of the 
stars and stripes, and rules for flying, folding, 
and retiring the flag. Much of the chapter is a 
lesson in American history, covering the Rev-
olution, the War of 1812, the Mexican War, 
the Civil War, the Spanish-American War, 
and the gradual conquest of the frontier. 

We learn about America’s great moments 
through the heroes who lived them: George 
Washington, John Adams, Benjamin Frank-
lin, Thomas Jefferson, Daniel Boone, Betsy 
Ross, Johnny Appleseed, and most of all, 
Abraham Lincoln. Lincoln is a hero among 
heroes, a central figure in the handbook’s 

discussions of patriotism and of virtue. He 
is “in heart, brain, and character, not only 
one of our greatest Americans, but one of 
the world’s greatest men.” The manual relays 
the whole story of his life, from his lowly be-
ginnings that taught him the value of hard 
work, to his education, and to his presidency 
and untimely death (“the emancipator of the 
slave, the friend of the whole people and the 
savior of our country died, a martyr to the 
cause of freedom.”) This discussion ends 
with the closing paragraph of the Second In-
augural, “words with which every boy should 
be familiar, voicing as they do the exalted 
spirit of a great and good man.” 

After the history comes a lesson in Ameri-
can government, covering the role of the pres-
ident, congress, and the courts; majority rule; 
the difference between local, state, and federal 
governments; and property rights. The civics 
lesson is mostly reliable, though written as it 
was at the height of American Progressivism, 
it shows some Progressive tendencies, for ex-
ample in a brief discussion of trust-busting. 
But it is largely the manly and independent 
Progressivism of Teddy Roosevelt, an ardent 
supporter of the BSA and its first and only 
Chief Scout Citizen. Further along on the 
Progressive highway, the new handbook suf-
fers from the influence of a cultural liberal-
ism that goes much deeper and is not nearly 
so benign.

The New Handbook 

The boy scouts of america have en-
dured their share of criticism over the 
years, to be sure. Before the First World 

War, they were accused of being militaristic. 
More recently, they have been attacked for ex-
cluding girls, for insisting that belief in God 
(any god) is a requirement of citizenship, and 
especially for being anti-homosexual. This 
last indictment has taken the BSA all the way 
to the Supreme Court; in Boy Scouts v. Dale 
(2000), the Court upheld the right of the or-
ganization, as a voluntary association, to re-
fuse to hire homosexual scoutmasters. Criti-
cism on this theme has continued since the 
ruling, and seems to have gotten even nastier 
in the ensuing decade. The Boy Scouts today 
bear the scars of these attacks, and their latest 
handbook reveals that they have succumbed 
in some ways to these relentless demands for 
political correctness. 

The new handbook retains the traditional 
focus on the outdoors, with much of the same 
information on how to camp, hike, fish, sail, 
and fend for oneself in the wilderness. But its 

discussions of these things have been pared 
down and lack the verve, punch, and adven-
turous spirit—the manliness—of the original 
handbook. Whereas the first edition imparts 
tough-minded common sense, the 12th edi-
tion brims with cautionary tales and safety 
checklists, emphasizing timidity rather than 
adventure. The front cover contains a pull-out 
manual for parents on How to Protect your 
Children from Child Abuse. It’s as if the first 
thought our boys should have is that they are 
potential victims. 

The old handbook takes a soldierly ap-
proach to health and nutrition that sounds 
amusing to our 21st-century ears (“a boy 
ought to take a good soap bath at least twice 
a week”; “the average boy ought to have and 
usually does have an appetite like an ostrich.”) 
But one has to admit that its advice is gener-
ally sound. The new handbook, concerned 
and cautious, includes diagrams of the food 
pyramid and a lesson on how to read nutri-
tion labels. Several pages of the nutrition 
chapter are devoted to the dangers of smok-
ing and drinking, including page-long info-
graphics on how to resist peer pressure and 
what will happen to your lungs if you smoke. 
The Introduction boasts that this is the first 
green edition of the handbook, printed on 
recycled paper. 

Its discussions of character and of citizen-
ship are very different, too. Character forma-
tion is still a top priority for the BSA, but the 
latest handbook has largely replaced the tra-
ditional language of virtue with the progres-
sive language of leadership, and this is not an 
improvement. The chapter on Chivalry has 
been completely removed, and the chapter 
on Leadership, which is presumably meant to 
replace it, has little to say about moral virtue 
beyond the Scout Oath and Law. Instead, it 
presents the EDGE method of teaching (ex-
plain, demonstrate, guide, and enable), de-
scribes the difference between short term and 
long term goals, and lists tips for using the in-
ternet to become a leader in your community. 
These may be tools of leadership; but tools are 
useless or worse in the hands of the wrong 
people and, compared to the original, the new 
handbook does little to explain how not to be 
the wrong kind. 

Boy Scouts are still taught to follow their 
consciences: do the right thing, even though it 
may be difficult, which is sensible advice as far 
as it goes. But it does not go far enough. The 
old handbook treated the subject as if the con-
science needed to be formed before it could be 
followed. Scouts needed to be habituated to 
the virtues through study and practice, duti-
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fully doing the right thing until it became sec-
ond nature. This was a stern discipline. Many 
would not succeed at it; those who did could 
be proud. 

Today, there is a different approach to 
leadership: “success begins with a vision—
picturing yourself where you want to be.” 
And because anyone can have a vision, any-
one can be a leader. “You are a collection of 
wonderful talents, ideas, and experiences,” 
the new handbook’s Leadership chapter be-
gins. “What do you want your future to look 
like tomorrow?”

The old handbook spoke proudly of the 
chivalric tradition; the new apologizes for 
the antiquated example of the knights. It 
sandwiches a few cursory paragraphs on 
moral virtue between a lengthy discussion 
of drugs and alcohol and a section on sexual 
responsibility. Moral choices are reduced to 
healthy choices. Doing the courageous thing 
becomes equivalent to refusing a cigarette at 
a party. 

Instead of an exciting chapter on Patrio-
tism and Citizenship, the handbook now of-
fers a perfunctory discussion, re-titled just 

“Citizenship.” In the new handbook Scouts 
are citizens of their country, but also of the 
world. There are the same detailed instruc-

his care.” Now it is the Boy Scouts themselves 
who are in danger.

Robert Mazzuca, the Chief Scout Execu-
tive of the BSA, has been quoted as saying 
that the organization is suffering from “a little 
arthritis” but is making efforts to modernize. 
If this means using Gore-tex boots on hikes 
and ripstop nylon tents instead of canvas, the 
Boy Scouts may be all right. If it means teach-
ing leadership rather than moral virtue, and 
timidity rather than manliness, that’s another 
story entirely—one of obtuseness, trendiness, 
and decline. 

Yet even today, all Boy Scouts swear the 
Scout Oath: “On my honor I will do my best 
to do my duty to God and my country, and 
to obey the Scout Law; To help other people 
at all times; To keep myself physically strong, 
mentally awake, and morally straight.” The 
oath is in spirit and in substance essentially 
the same as the oath Scouts took a hundred 
years ago. In this and in many other ways to-
day’s Boy Scouts are as good as ever, and bet-
ter than their handbook. But their handbook 
suggests what their leadership believes, and 
foreshadows what they may become. 

Kathleen Arnn is associate editor of the Clare-
mont Review of Books. 
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tions for folding and flying the flag, but the 
accompanying history lesson has been short-
ened and stripped of its vividness. There are, 
by my count, four heroes in the book. They 
are the founders of Scouting: British founder 
Robert Baden Powell, the naturalist Ernest 
Thompson Seton, outdoorsman Daniel Cart-
er Beard, and James E. West, who led the BSA 
through its first 30 years. Each gets a sentence 
and a picture. American heroes, so numer-
ous and colorful in the original handbook, 
are almost absent. Washington and Lincoln 
are each mentioned one time. Here is their 
sentence: “We remember the sacrifices and 
achievements of Americans with federal holi-
days, including observances of the birthdays 
of George Washington, Abraham Lincoln, 
and Dr. Martin Luther King, Jr.” 

Private associations like the Boy Scouts 
are precious nurseries of civic virtue, all the 
more precious because our public institutions 
have become so incapable of bolstering our 
democracy and teaching our citizens to make 
the most of their freedom. The first American 
Boy Scouts imagined themselves as unofficial 
defenders of the nation and the good things in 
it. Like the army scouts, a Boy Scout belonged 

“on the danger line…or at the outposts, pro-
tecting those of his company who confide in 
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Essay by Michael Anton

Sour Grapes

No paean to california ever runs 
more than a few sentences be-
fore celebrating the state’s vaunted 

“diversity”—of people, industry, culture, cli-
mate, flora and fauna, and above all geography. 
Ambitious categorizers attempt to divide the 
place into regions and sub-regions, distinct 
states-within-the-state whose boundaries they 
explain by delineating the multifaceted char-
acter of Queen Califia’s magical island.

But at the elemental level, there are only 
two Californias, and they are not Northern 
and Southern but west and east. The first—
the glorified, envied, and legendary Califor-
nia, the Golden State and home of the Cali-
fornia Dream—is defined by the coast and 
by El Camino Real, the old road (today U.S. 
101) linking the Spanish Mission chain, the 
historic heart of what became the 31st state. 
Within, say, a dozen or two miles of that high-
way lie nearly every landmark that defines 
California in the public imagination, two of 
the world’s greatest natural harbors, North 
America’s most perfect and moderate climate, 
two of this country’s most visible and profit-
able industries, and some of the most spec-
tacular housing stock to be found anywhere 
in the world. This is the California whose 
residents have endless tolerance for govern-
mental dysfunction and rapacity, where two 
bedroom Craftsman bungalows seemingly 

will stand any price, and whose allure is ut-
terly impervious to countervailing facts, logic, 
or circumstance.

Then there is the other California, the 
Central Valley and the Inland Empire, the 
foothills and the mountains, the deserts High 
and Low, the plateaus, and the basins, and 
the Delta. This is, for lack of a better term, 
Red State California: farmland, ranches, oil-
fields, tract houses, eight-lane surface streets, 
mega-churches and mega-malls, McMansions 
and foreclosures, motorcycle gangs and meth, 
Ford F150s, fishing poles, facial hair, and plaid 
shirts and cowboy hats worn with no trace of 
hipster irony. The terrain, the weather, the 
clothes, the food, the faces, the prices—the 
very air…everything is different.

There are exceptions. Palm Springs, with 
its Berkeleyfied downtown full of hippies and 
head shops and its expensive suburbs from 
La Quinta to Rancho Mirage, is a little is-
land of Haute California in the Low Desert. 
Salinas, barely five miles from the sparkling 
Monterey Bay, could have been scooped up 
from the eastern San Joaquin Valley and 
dropped by accident.

But by and large, in California, east is east 
and west is west and rarely the twain do meet. 
It wasn’t always like this. There used to be vast 
neighborhoods—even whole cities—that in 
today’s terms we would describe as culturally 

and politically Red, which is to say, middle-
class, middle-income, middlebrow, nestled in 
the midst of what are now deep blue idylls. 
Those places—for instance, the Valleys 
San Fernando and Santa Clara (redubbed 
Silicon)—long ago either disgorged their na-
tive-born residents to cities and states farther 
inland and replaced them with immigrants 
(the fate of Van Nuys, for instance) or else, 
if blessed with enough charm, proximity, or 
some other irreducible virtue, became so ex-
pensive that only California’s lavishly paid 
professional overclass can possibly afford 
them (e.g., Palo Alto).

California, Only More So

In a small and dwindling number of 
places, the two Californias manage to co-
exist and sometimes collide. Nowhere is 

this truer than in the Napa Valley. Interna-
tional playground and agricultural backwa-
ter, home of two of America’s nine Michelin 
three-star restaurants (the only two in the 
state) and taco trucks lining the Silverado 
Trail to feed countless Mexican day-laborers, 
where farmers’ F150s follow tech billionaires’ 
Lamborghinis and environmental litigators’ 
Priuses in the slow crawl up Highway 29 
through St. Helena—the Valley is too beauti-
ful to be called Dickensian. But the contrasts, 
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heightened by their cheek-by-jowl proximity, 
sometimes seem just as strong.

If California is America only more so (and 
it is), then the Napa Valley is California only 
more so. The state’s Great Seal depicts the 
goddess Athena presiding over a beautiful 
and bounteous landscape of peaks and valleys, 
bays and inlets, tall ships, an enormous griz-
zly, and (of course) gold. Her presence was 
originally intended as a metaphor for the legal 
process in which California became a state in 
barely more than a year and without having to 
endure the purgatory of becoming a territo-
ry—just as Athena sprang fully grown from 
the mind of Zeus.

But it also evokes, as its designer could not 
have foreseen, the mayfly quality of the place. 
Virtually empty when discovered by Euro-
peans—at most, 300,000 hunter-gatherers 
roamed hills and valleys that today hold nearly 
40 million—California remained untouched 
for another 200 years, when the Spanish fi-
nally tried to build something but found the 
place so remote and inaccessible that only a 
handful of pious friars committed to con-
verting souls could be bothered to put down 
(very shallow) roots. Another century passed 
before the Americans came, and another half 
century after that before they started to arrive 
in force. And then—zero to civilizational 60 
in 3.3 seconds. Not content to cruise at a safe 
speed, California keeps accelerating to the 
point that 120 and crash! perpetually seem 
right around the next corner.

Napa was even emptier, stayed empty 
longer and then filled up faster. For the first 
several decades of its life as an American 
state, the California that mattered—the only 
California—constituted the gold fields of the 
Mother Load, the docks and counting houses 
(and whorehouses) of San Francisco, and the 
supply depot and paddle-wheeler river port 
of Sacramento, chosen as the state capital be-
cause it was the mid-point between the other 
two. Santa Barbara and Monterey were the 
state’s other great metropolises. Los Angeles 
was a pueblo. Napa was nothing.

The first straggling settlers to the Valley 
farmed prunes and walnuts—staples of Napa’s 
crop until well after Prohibition. A handful of 
adventurers and immigrants (Germans most-
ly, at first) planted vines. The wine they made 
ranged from very bad to indifferent to (in rare 
cases) almost good. But quality didn’t matter 
much in those days. Only European immi-
grants and the San Francisco and Monterey 
nouveau riche—the Palace Hotel and the 
Del Monte were big customers—drank the 
stuff, and they had to be satisfied with what-
ever they could get. The few American-born 
American oenophiles were all in the East and 

they imported their wines from Europe. The 
idea of drinking California plonk never oc-
curred to them, though they unwittingly con-
sumed some anyway, relabeled as French by 
dishonest merchants. The biggest out-of-state 
market for Napa wine in those days was ooh-
la-la New Orleans, where quantity mattered 
far more than quality.

Phylloxera—a miserable little aphid that 
sucks the life out of grapevines—traveled 
from the Old World to the New on imported 
rootstock and turned its attention to Napa 
after destroying the storied vineyards of Bor-
deaux. It put many of the first and most suc-

Wine Country Tales

The early history of the wine coun-
try—which is to say, from the found-
ing of the Sonoma Mission (the last 

and northernmost in the chain) in 1823 to 
about World War II—is ably told in Charles 
L. Sullivan’s Napa Wine: A History. The book 
is a public service and reads like one: detailed, 
tedious, repetitive, the prose has an obliga-
tory quality, like something you know is good 
for you but can’t help finding bland and un-
palatable. Still, no one else has gone or will 
go to the trouble of putting together all this 
forgotten lore. Names that deserve to be re-
membered but aren’t are all here, along with 
photos, maps, labels, advertisements, tonnage 
tables, and reports for every vintage going 
back to 1872. Everywhere else the past is a 
foreign country but in California the past is a 
distant planet—not so much forgotten as nev-
er seen, wholly unknown and unimagined, so 
remote and alien it may as well not exist. It all 
happened just yesterday. Yet despite this im-
mediacy, and the tale’s inherently fascinating 
and, dare I say, uplifting character, the history 
of the state is not taught in schools—beyond, 
that is, the ethnic cheerleading (“first Latino 
LGBT to serve on the Coastal Commission!”) 
that was once obligatory merely by social cus-
tom but is now required by law. Long-time 
locals such as Sullivan are modern-day Schli-
emanns keeping the flame alive for those who 
care, who become ever fewer as wave after 
wave of indifferent newcomers impose yet an-
other layer on the wreckage.

James Conaway is the rare outsider who 
cares. By his own account, he has spent two 
long stints in Napa solely to understand and 
write about the place and to a great extent his 
time was well spent. His Napa: the Story of an 
American Eden is a beautifully written and 
almost elegiac account of the Valley’s found-
ing families, the Niebaums and the Daniels, 
the Beringer brothers and the Schrams, the 
de Latours and the Krugs, the Mondavis 
and Martinis, and also the second wave that 
launched the modern American wine boom, 
the Davies and Heitzs and Winiarskis and 
Phelps and Barretts. The stories are rich and 
well told—that is, until Conaway carries the 
narrative into the more recent past, at which 
point his biases take over and, worse, he can’t 
refrain from giving detailed descriptions of ev-
ery planning meeting he attended so that the 
book starts to read like the official minutes.

The story of John Daniel and Inglenook is 
especially tragic. The inheritor of Napa’s fin-
est estate, Daniel abandoned his place in San 
Francisco society and spent down much of his 
fortune on a loss-making enterprise. Qual-
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cessful Napa vintners out of business. The 
building boomlet of the Gilded Age that 
produced some of Napa’s most famous land-
marks—from the Rhine House of Beringer to 
the caves at Schramsberg to the monumental 
Greystone—was over, not to be resumed for 
nearly another century.

Prohibition did the rest. The half dozen 
or so wineries that survived did so making 
sacramental wine, which the law allowed. 
Growers got by selling grapes in bulk to Ital-
ians and other Mediterranean immigrants: it 
was legal to make your own wine for home 
consumption.
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ity mattered above all, and at a time when he 
couldn’t sell his wine for much and hardly any-
one sought it out. Plagued with an impossible 
family life and a wife anyone would have for-
given him for locking in the cellar (or drowning 
in a fermenting tank), Daniel nonetheless man-
aged to produce impossibly spectacular wines 
for 31 straight vintages before selling out in 
1964. Tired, depressed, without a winery and 
therefore without purpose, he took his own life 
in 1970. The year before, the only other surviv-
ing Napa family of comparable stature, the de 
Latours, had sold the only other Napa winery 
of comparable stature, Beaulieu Vineyard, to 
the same Connecticut booze distributor, which 
proceeded to run both into the ground.

The tragedy was obscured by the rise of a 
new crop of wineries and winemakers, what 
Conaway calls “the exciting wave.” People 
who got rich or at least well off through oth-
er careers started buying long-abandoned 
wineries—“white elephants,” Conaway aptly 
writes—and pouring their savings into them 
in the hope that somebody, somewhere would 
drink their wines. The places sold for a song 
but making them productive again was ex-
pensive, time-consuming, and uncertain. Al-
though it’s easy in hindsight to see this trend 
as the harbinger of a certain kind of lifestyle 
amour propre that today defines the tonier 
parts of California—extravagant consump-
tion masked as “back to the land” simplicity 
(think Ted Turner buying his first hundred 
thousand acres)—in fact the pioneers of the 
exciting wave were risk-takers and hard work-
ers. Americans did not drink wine in the mid-
1960s and what little they drank was not do-
mestic. The prospect of losing everything on 
those white elephants was ever-present. And 
at least in those days, a law or business career 
abandoned was not so easy to rekindle. These 
people were not dot-commers who, if they 
lost 10 or 20 million, could simply write (and 
shrug) it off. Helped along by three extraor-
dinary vintages (1968, 1970, and 1974) they 
made a go of their improbable dreams, man-
aged to make their white elephants pay, and in 
less than a generation became Napa’s second 
establishment.

The House of Mondavi

Ironically, the founder, leader, and pa-
tron saint of the exciting wave was not an 
outsider at all but one of those whom Con-

away derisively terms the “lucky spermers.” In 
1966, Robert Mondavi—scion of one of the 
North Coast’s legion of Italian winemak-
ing families—opened the first major winery 
in Napa Valley since Prohibition. No single 
ethnic group ever dominated the Napa Valley 

but the Italians came the closest, in part be-
cause nobody else cared about wine, or cared 
as much.

Most Italian immigrants to America were 
from Italy’s south and they mostly stayed in 
our east. The great exception was the North-
ern Italians who populated California’s fishing 
ports and agricultural valleys. Cesare Monda-
vi, from the Marches, came to Napa via Min-
nesota and then Lodi and in 1943 bought the 
whitest of Napa’s white elephants, the Charles 
Krug Winery, California’s oldest—a dilapi-
dated wreck that hadn’t produced a drop of 
decent wine since before Prohibition. He put 
his sons, Robert and Peter, to work revital-
izing the operation, which they did, before 
turning on each other with a fury worthy of 
the Book of Genesis. If this material had been 
available to Steinbeck, East of Eden would 
have been a better book.

Conaway sketches the outline but the 
story is told more fully in Julia Flynn Siler’s 
House of Mondavi. Siler writes like the busi-
ness journalist she is but the tale’s inherent 
dramatic power is engrossing enough to carry 
the reader along—up to a point. Beyond that 
point, she suffers from the same affliction as 
Conaway. Source material naturally becomes 
richer the later the events she covers but the 
end of the story is a lot less interesting than 
the beginning or the middle. Unfortunately, 
the book’s pages are heavily weighted toward 
the former, for no apparent reason other than 
that she had a lot more to go on.

The bigger problem is that Siler misses the 
real significance of the Mondavi story to the 
Valley itself, while Conaway only hints at it 
between sputters of vituperation at what the 
Valley has become. Robert Mondavi receives 
(and deserves) credit for transforming the 
way Americans think about wine and the way 
foreigners think about American wine. This 
much he set out to do. He also did more than 
anyone to transform the Napa Valley from a 
rural idyll into a country estate destination 
for the NetJets set. Or to be more precise, he 
helped overlay the latter onto the former.

It was Mondavi who not only made wine 
fashionable but created the whole wine life-
style which he personally embodied. His win-
ery was one of the first in the Valley designed 
to accommodate tourists and to encourage 
them to come, with dinners on the lawn, con-
certs, cooking demonstrations, wine appre-
ciation courses and the like. More than wine, 
Mondavi was selling “the gracious way of life,” 
as he himself phrased it on every bottle of 
wine he sold—until the Bureau of Alcohol, 
Tobacco, and Firearms forced him to scrub 
his beloved “mission statement” from his la-
bels because it seemed “misleading.”

quality
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On Humanity’s Intensive
Introspection, span over 25
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part of Joseph Cropsey’s 
illustrious career of 
scholarship and teaching. 

The central problem of
human thought and exis-
tence, according to the au-
thor, is that it is absolutely
impossible for a human
being to understand his
human condition without
understanding his position
within the whole, of which
the human is only a small
part.  
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Robert Mondavi certainly practiced what 
he preached. He was one of the first to build 
one of the mega-mansions, which he named 
Wappo Hill, that today define “up valley” 
Napa—12,000 square feet, an indoor pool, 
and only one bedroom—a short drive from 
his winery, which he presided over nearly ev-
ery day. He traveled the world enjoying the 
best of everything, at home and abroad, but 
of course he could afford to, at least once his 
winery was on its feet. Those he lived amidst 
mostly could not but they didn’t begrudge him 
his plutocratic ways because they understood 
that the rising Mondavi tide was lifting every 
boat in the Valley.

The Third Wave

It was different when the third wave 
started to come. They had more money 
than the Mondavis—a lot more—no con-

nection to the terroir, no idea how to make or 
even properly judge wine, only the vaulting 
ambition to elevate themselves to the social 
level of Bordeaux’s Rothschilds, or as close 
as they could get with New World trappings. 
Lucky for them, the elements were on their 
side. In a biopic of California, the near-perfect 
weather would be the central character. And it 
is nowhere more perfect than in the Napa Val-
ley. Napa’s climate does not suffer the vagaries 
of Bordeaux or the vicissitudes of Burgundy. 
One reads of frosts and rains causing Napa 
winemakers to pace their vineyards filled with 
dread but the worst danger is mostly reduced 
yields, and thus less juice and lower profits, 
not, as in the Old World, disastrous drops in 
quality. There are almost no bad Napa vin-
tages and few merely acceptable ones. Francis 
Bacon described the modern project as the 
conquest of nature for the relief of man’s es-
tate. In the California wine country, nature 
not only does not put up much of a fight, she 
does almost all the work. A California wine 
shop salesman once said to me of the legend-
ary 1985 vintage in Napa, “It was the kind of 
year that, if you picked a bunch of grapes ran-
domly and crushed them in your bathtub, you 
would have made a great wine.” The vintages 
are not all like that today, not quite, but close 
enough. And wineries can count on at least 
two or three per decade. Technē—learned with 
scientific precision at the oenology school at 
the University of California, Davis, 35 miles 
east, and judiciously applied by high-priced 
consultants—takes care of the others.

The people who pay those consultants un-
derstand that the real legacy of Robert Mon-
davi was to make wine, the wine industry, and 
above all the wine country glamorous in a way 
that farming—for that is what winemaking 

really is—had never been, in a way that all 
those plaid-shirted, cowboy-hatted vineyard 
hands in their F150s could neither grasp 
nor partake in nor effectively oppose. Chuck 
Wagner, a Napa native and former prune 
grower turned vintner whose Caymus Spe-
cial Selection Cabernet Sauvignon was one of 
the first to crack the $100 per bottle barrier, 
seemed like a dinosaur compared to the new 
blood, who view $100 as the floor price for a 
second label and charge multiples of that for 
their flagship “cult Cabs.”

Conaway hates these people so much he 
returned to Napa for the sole purpose of 
writing a book to trash them. The Far Side 
of Eden is marred by all of the flaws of Napa 
and graced by none of its virtues. The prior 
book was at its best when Conaway was writ-
ing about the dead. Once he gets near living 
subjects who grant him access, he turns to 
tedious, fly-on-the-wall accounts of every-
thing he saw and heard in their company.

But by far the book’s greatest flaw is a fail-
ure of comprehension. Conaway objects to 
development, the flood of new money into 
the valley, the aesthetic taste of those who 
bring it, rising prices that force old families 
out, the production of wines that old-timers 
can’t afford, and the loss of community that 
results. He finds a villain in the wine critic 
Robert Parker, not an original complaint in 
Napa, and repeats the widespread charge that 
Parker’s taste has changed the character of 
wine made in the Valley: more fruit, more oak, 
more alcohol, less finesse. Certainly, Parker 
and the centimillionaires who make cult cabs 
enjoy a symbiotic relationship. They need him 
to put their wines on the map. He benefits as 
they further complicate the labyrinth of ultra-
exclusive offerings that consumers have no 
hope of navigating without his help. There is 
an upside—at least for those of us who care 
about old school Napa wine—to the Parker 
phenomenon which Conaway and Parker’s 
other opponents miss. By focusing attention 
on the big ripe cult cabs, Parker deflects in-
terest from the old-timers, whose prices have 
risen much more slowly.

The lodestar of both Conaway books is the 
1968 ordinance that declared Napa County 
an “agricultural preserve” and limited the 
development of farmland into housing, retail, 
and other commercial uses. Conaway is for 
slow growth and more agriculture. Yet he is 
merciless toward the newcomers whose pri-
mary interest in coming to the Valley—whose 
abiding passion—is to plant vines. Aren’t 
they doing what he thinks should be done in 
Napa? Mostly he just hates their gaudy hous-
es, which is fair enough; many are quite vulgar. 
Conaway blames these people for rising prices. 
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There is of course something in that. But he 
fails to see that his own favored slow-growth 
policies also drive up prices. Limiting the ex-
pansion of the housing stock must necessar-
ily make the existing supply more expensive. 
It’s not easy to see a solution to this problem 
that would satisfy Conaway, beyond residency 
permits à la Red China, through which the 
government gets to decide who can buy in and 
who can’t.

Conaway also does not seem to under-
stand that if the uses of land are limited to ag-
riculture, then the more expensive that land 
becomes, and the more productive it must be 
to be viable. In the Napa Valley, what that 
means in practice is that vineyards must pro-
duce wine that can be sold at very high prices. 
Otherwise no one will farm that land and 
the temptation to sell to a developer who will 
pave it over and build a strip mall becomes 
overwhelming—assuming the buyer can get 
regulatory approval.

Nor does this exhaust Conaway’s policy 
myopia. He pauses often to praise the Mexi-
can farm workers who pick the bulk of Na-
pa’s grapes, just as their primos pick the bulk 
of the crops in the Sacramento, San Joaquin, 
and Salinas Valleys. Flooding the land with 
perpetual waves of foreigners is bound to put 
upward pressure on land and home prices 
(just as it puts downward pressure on wages, 
as it is intended to do). The law of supply 
and demand has not been repealed. As once-
American working class neighborhoods tip 
Spanish, Anglophones have fewer places to 
go where they can be understood and feel at 
home and those redoubts become more and 
more dear. Yet immigration policy comes up 
not even once—which in a way is fitting in a 
book about California, the state most affected 
by demographic change but whose people 
think about and understand it the least.

The result, Conaway sees but does not 
comprehend. Like all of California, Napa has 
devolved into politics at its most elemental, 
the politics of Aristotle’s Politics, poor against 
rich, the oligarchs versus the demos. There is 
no meaningful middle any more. Competing 
interests clash over finite resources—in this 
case land—with no sense of common purpose 
or the common good, only envy and resent-
ment on one side and contempt, hauteur, and 
indifference on the other. The ongoing Ven-
ezuelanization of California is the true under-
current of all the planning meetings Conaway 

records line by line but whose significance he 
misses. Only California’s sclerotic, ineffective 
government prevents catastrophe—and only 
by preventing much of anything at all.

The Old World at Sunset

Alan deutschman understands this 
better than Conaway but also wastes a 
lot of time in a very short book trying, 

and failing, to instill a sense of high drama into 
various local ballot initiative campaigns. The 
heart of A Tale of Two Valleys is a comparison 
of the fates (so far) of the Napa and Sonoma 
Valleys. The latter has retained more of its ru-
ral, hardscrabble character, Deutschman be-
lieves, because of the tenacity of its hippie-gra-
nola activists. The same explanation accounts, 
in part, for why Santa Cruz—despite finer 
weather and a less remote location—never 
became Monterey. Yet even this example pro-
vides a cautionary note. The little beach town 
of Santa Cruz, with its inexpugnable shaggi-
ness and retrograde economy, nonetheless ties 
with San Francisco for the most unaffordable 
housing market in the nation. In coastal Cali-
fornia, you may drive out the veneer of afflu-
ence with a pitchfork but its underlying reality 
will always scurry back.

“The old world in its sunset was fair to see.” 
Those are Churchill’s words to describe what 
it felt like to be young and aristocratic in Eu-
rope in July 1914. They could just as easily ap-
ply to being middle class in California as late 
as 1990. To say nothing of the rest of the state, 
ramshackle cottages in Yountville and St. 
Helena barely exceeded $100,000 and people 
who worked somewhere within the Valley ac-
tually lived in them. The hilltops of the Maya-
camas were not yet dotted with $30 million 
grape-stained villas. Few wineries yet charged 
for tastings—continuing a tradition that the 

“exciting wave” vintners long considered sacro-
sanct. A good bottle of wine cost $10 and a 
great one $40.

Today much of the Valley does not look 
strikingly different than it did in 1990, 
thanks in part to land-use restrictions that 
(for instance) require a minimum lot size of 
160 acres for new parcels outside the five his-
toric towns, at once solving the sprawl prob-
lem but exacerbating the cost problem. Yet 
its character is wholly different. No one ac-
tually works any longer in the once working 
class precincts of the Valley floor. The little 

bungalows are now weekend retreats for tech 
people from the city and from that other val-
ley. If you can trick your eyes into replacing 
green grass and leaves with limestone, Yount-
ville looks like Upper Madison Avenue, only 
more chic—and that’s before you get all the 
way up Washington Street to The French 
Laundry. Pebble Beach was always this way 
and built to be this way but Napa wasn’t, and 
neither was most of the western half of the 
state. When did it happen? What was the 
turning point? The first vintage of Scream-
ing Eagle in 1992? There was no date. It hap-
pened imperceptibly because it was happen-
ing all along.

The real tragedy, like all the greatest trage-
dies, is the extent to which this was inevitable. 
Whether Napa was cause or effect of the rise 
of America’s foodie culture, it was destined to 
become its capital and thus bound to be affect-
ed exactly as it has been. More fundamentally, 
as Conaway’s titles indicate, Napa really is an 
American Eden—and so, in many respects, is 
California. A place cannot simultaneously be 
beautiful, bountiful, temperate, underpopu-
lated, and cheap forever. People were going 
to come. What Americans, Californians, and 
Napans could have done was try to preserve 
that Eden for themselves and for their pos-
terity for as long as possible through sensible 
policy. But we didn’t and it’s too late now.

No matter. The sun will set into the Pacific 
tonight and tomorrow morning the marine 
layer will be sucked through the Golden Gate 
and up into the wetlands at the south end of 
the Valley, cooling the Chardonnay and Pinot 
Noir as they slowly ripen on their Carneros 
vines. The linens will be changed at Meado-
wood. Tastings will be poured at Mondavi, at 
the revitalized BV, and at the restored Ingle-
nook, reassembled over the course of 35 years 
by Francis Ford Coppola, a welcome penance 
for Godfather III. Harlan, Screagle, Colgin, 
and Bryant will offer private tours for their 
best customers—there are no public tastings, 
not even by appointment, at the culties. Com-
mis chefs at the French Laundry will begin 
delicately chopping vegetables for their $270 
nine-course lunches.

Modern Napa at dawn—like so much of 
haute California—is still fair to see. If you 
can afford it.

Michael Anton is a native Californian writing 
from New York.
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Book Review by Algis Valiunas

De Luxe
Triumvirate: McKim, Mead & White: Art, Architecture, Scandal, and Class in America’s Gilded Age, 

by Mosette Broderick. Alfred A. Knopf, 608 pages, $40 

Every american with a few million 
dollars to rub together starts thinking 
about getting himself a palazzo. Dur-

ing the Gilded Age and a bit beyond, from the 
1870s to 1910, the New York architectural 
firm McKim, Mead & White was the pur-
veyor of choice to those in the market for digs 
of surpassing splendor. Vanderbilts, Morgans, 
Whitneys, and Tiffanies sought the firm’s ser-
vices for projects that would be as impossible 
to build today as the Great Pyramid. The Mc-
Mansions that have sprouted in recent years 
from Southampton to La Jolla to Manalapan 
cannot compare to these in conception or 
craftsmanship. At best they seem ungainly 
knock-offs, without even the simulacrum of 
taste that faithful imitation or bold reinven-
tion might almost bring off.

But then the most stunning buildings of 
McKim, Mead & White were also knock-offs 
in a sense, and the modernist fashion that suc-
ceeded them in the 1920s scorned them as such: 
unashamed borrowings from the genius of the 
European heritage, owing everything first to 
the Romanesque, then to the Renaissance from 
Francois Premier to the Cinquecento, and at 
last to the fount and origin in imperial Rome.

Charles Follen McKim (1847–1909), Wil-
liam Rutherford Mead (1846–1928), and 

Stanford White (1853–1906) were sons of 
the New York and New England upper-mid-
dle-class intelligentsia. McKim studied at the 
École des Beaux-Arts in Paris, Mead studied 
in Florence, and all three traveled in Europe 
with intent eyes. McKim and White served 
their apprenticeships with Henry Hobson 
Richardson, the leading American architect 
of his time, who was decisively formed by his 
own Parisian training and who built superbly 
in the Romanesque style. 

McKim lit out on his own in 1872, and 
the others joined him in due course. Fam-
ily connections helped them get rolling. They 
made their reputation by designing country 
and seaside houses in the plutocratic enclaves: 
Lenox, Massachusetts; Elberon, New Jersey; 
and Newport, Rhode Island. McKim was the 
guiding force at this point in the development 
of the “shingle style,” which drew on Norman 
and American Colonial sources, and is consid-
ered by some authorities the firm’s most im-
portant work. Clients pleased with their vaca-
tion homes commissioned houses in town and 
commercial buildings. By the early 1880s, with 
Richardson’s untimely death, McKim, Mead, 
and White were the leading architects in the 
land. Theirs would become the first architec-
tural firm in the world with so large a business. 

The firm put its love of European greatness 
to use. For the majestic Tiffany house (1882–
1885), White combined Romanesque and Pal-
ladian touches, and invented a tawny speckled 
brick to startling effect. For the lordly Villard 
houses (1882–1885), the firm’s brilliant asso-
ciate Joseph Wells composed in the High Re-
naissance style, with the Cancelleria and the 
Palazzo Farnese as his models. Monument 
called out to monument down the ages. The 
Madison Square Garden tower (1887–1891), 
a Manhattan landmark during its too brief 
existence, reiterated the 12th-century Giralda 
Tower of the Seville Cathedral. The Low Me-
morial Library at Columbia University (1895) 
recalled the Roman Pantheon. Pennsylvania 
Station (1905–1910), another doomed mas-
terwork, summoned up the Baths of Cara-
calla. McKim, Mead & White fulfilled over 
700 commissions, and their designs tended to 
have the most distinguished antecedents.

Their clients wouldn’t have had it 
any other way. Triumvirate: McKim, 
Mead & White: Art, Architecture, Scan-

dal, and Class in America’s Gilded Age is a fine 
and often fascinating history of the builders 
and the society types they built for. In it, Mo-
sette Broderick, a professor of urban design 

The University Club, New York City, erected 1899; McKim, Mead, and White, architects. (Showing a portion of the façade that faces 5th Avenue, near 54th Street.)
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and architecture at New York University, has 
more than a sharp word or two for an enter-
prise devoted to making the ignorant and pre-
tentious rich believe themselves the rivals of 
Renaissance princes. “They built for clients 
who wanted to fit in with an international set 
and not appear as provincials. The partners 
could be entrusted to create buildings for their 
clients that would put a spin on their personas 
and make them, the modern Medicis, look as 
if they knew who the real Medicis were.” 

This is well put and not untrue, but Brod-
erick’s flagrant dig at the clientele, and her 
scarcely more subtle one at the architects, 
ought to be amplified and elucidated. There 
are magnificos and there are magnificos, one 
must admit. Yet it is hard not to be impressed 
with, indeed overwhelmed by, even the lesser 
American Medicis. The energy, nerve, and 
shrewdness required to carve a great fortune 
out of a new land were often titanic. True 
enough, low cunning and unscrupulousness 
and dumb luck sometimes played their part 
as well; so did the very dumbest luck of be-
ing born into wealth, as a number of clients 
were. Of course, the real Medicis themselves 
had their share of the ignoble qualities, not to 
mention the luck of being Medicis. 

But—to agree with Broderick on an es-
sential point—that does not mean one should 
fail to appreciate the distinction between 
Lorenzo the Magnificent and, say, “Sarsapa-
rilla” Townsend, the soda-pop tycoon. Hav-
ing the wherewithal to buy an ostentatious 
lifestyle and living a serious life facilitated by 
immense wealth are very different things. It 
might sound as though Broderick is carping 
resentfully, in the honored academic man-
ner, about the undeserving rich, including 
the architects who made their pile designing 
for financiers and mine owners and railroad 
barons. But in her dissatisfactions she raises 
important questions about what makes for an 
individual life of rich accomplishment and for 
a national culture of high worth.

Stanford white, who dominates 
Broderick’s book, as he inevitably does 
any account of the partnership, made 

his name to an alarming degree on his savvy 
self-promotion and natural-born skills at flim-
flam; by far the most celebrated and most pro-
lific of the partners, he was also the most cel-
ebrated and prolific in his social life, and the 
most profligate and notorious in his sexual life. 
The clients he attracted wanted the best that 
money could buy and they had little besides 
money to offer in appreciation. White was 
not unappreciative of the money, and reveled 
in the company of the moneyed. He belonged 
to every club that would have him as a mem-
ber, and almost no club would think of turn-

ing him down: he designed some of the fin-
est club buildings, including the Players Club, 
the Century Association, and the Metropoli-
tan Club, the last founded by J.P. Morgan and 
William K. Vanderbilt in pique at the Union 
League Club’s decision to blackball friends of 
theirs. The Metropolitan, a white marble Ital-
ian palazzo with an ornate projecting cornice, 
shows White at his most winning, but also 
suggests his limitations: for all its elegance, 
the building remains very much a studied 
production, literally a design by the book.

The cognoscenti, the true nobility of taste, 
wanted something better than White’s second-
hand house-fronts and his penchant for the 
overblown in interior design. The aristocrat 
of sterling pedigree and the finest sensibility 
sniffed with fastidious distaste at the showboats 
who bought culture in bulk and tried vainly to 
establish themselves as his equals. Writing to 
a friend in 1901, the nonpareil Henry Adams 
flayed New York grossness: “The new rich are 
impayable here, and Stanford White is their 
Moses, Aaron and Mahomet.” In The Ameri-
can Scene (1907), Henry James related his im-
pressions of his native land after decades of 
living abroad, and he declared one of White’s 
proudest monuments typically disappointing: 

“the lamentable little Arch of Triumph which 
bestrides these beginnings of Washington 
Square—lamentable because of its poor and 
lonely and unsupported and unaffiliated state.” 
Although White’s triumphal arch in George 
Washington’s honor was in fact larger than 
any single-span arch of antiquity, what struck 
James was its inadequacy. The effort to impress 
fell flat in the absence of that genuine ambient 
excellence which a culture like that of England 
or France furnished. James’s criticism really in-
dicted White’s career as a whole: to transplant 
European elegance to America was a hopeless 
endeavor; grandeur that assumed its correct 
proportions in its Old World setting was en-
gulfed by the cultural void over here and could 
only appear both pretentious and pitiable.

For certain of his own colleagues, 
the ultimate inadequacy of White’s vo-
cation was of a piece with the triviality 

of his nature, which would burst into mon-
strosity. Joseph Wells, perhaps the firm’s best 
designer, who turned down a partnership be-
cause the outfit did “so much damn bad work,” 
came down hard but fair on White as an ar-
chitect and a man:

These qualities which I recognize as the 
highest in our art, are just the ones he 
seems to care the least for. I mean sim-
plicity, proportion and unity of effect. 
These qualities are especially valuable in 
architecture more than the other arts. I 
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almost regard him as a brilliant decora-
tor not an architect. He is not equal to 
the mental strain necessary to gradu-
ally form a good style; and from recent 
developments, I should say cared more 
to make a social figure, than [for] art or 
friendship. 

Wells knew White only too well: they were 
chums at one point, charter members of the 
Sewer Club, whose haunts, Broderick sus-
pects, took in a gay bar affectionately known 
as Paresis Hall, and whose exploits did the 
club’s name proud. The married White was a 
sexual gourmand, a Heliogabalus wannabe—
Heliogabalus being the emperor who paraded 
naked through the streets of Rome in a golden 
chariot drawn by beautiful naked slave wom-
en. Although White indulged in homosexual-
ity, teenaged actresses and chorines were the 
fire of his loins. His art collection included an 
abundance of female nudes; one learns from 
Paul R. Baker’s marvelous 1989 biography, 
Stanny: The Gilded Life of Stanford White, that 
White wanted his painted Psyches and Ledas 
and wood nymphs to possess bodies of ado-
lescent firmness and particularly to have their 

“little bubs stick up.” White was a man who 
knew what he liked; and he liked what most 
men like, though he liked it younger and in 
greater quantities.

In 1901, at the age of 47, he found what 
he really craved in the 16-year-old Evelyn 
Nesbit—dancer, actress, artist’s model, and 
perhaps the most celebrated beauty of her 

day. Suppurating charm, White wooed her 
with elaborate gentlemanly decorum, then 
drugged and raped her. Fulfilling the rapist’s 
fantasy, Evelyn fell in love with White. When 
she moved on a couple years later, it was to 
the reptilian embraces of Harry K. Thaw, a 
Pittsburgh railroad and mining heir who was 
as bad as they come. Evelyn married Thaw: 
she had come up poor, and he was rich. Co-
caine binges for him and whippings for her 
constituted the domestic routine. Evelyn told 
Thaw of her rape by White and their affair, 
and Thaw came to hate White more than any 
other man alive. 

In June 1906, at the tony nightspot on 
the roof of Madison Square Garden, Thaw 
gunned White down. The press coverage of 
the murder trial wallowed in that miasma 
of upper-crust decadence so revolting to the 
democratic public, which can’t get enough of 
it. A Vanity Fair headline delicately suggest-
ed, “Stanford White, Voluptuary and Pervert, 
Dies the Death of a Dog.” Thaw wound up do-
ing time in an asylum for the criminally insane, 
but would be declared sound and acquitted 
of all charges in 1915. Evelyn had it hard for 
years, but sold the movie rights to her mem-
oirs, moved to California, and found comfort 
in theosophy and ceramics. In the very popu-
lar film of E.L. Doctorow’s very popular novel 
Ragtime, Norman Mailer played the role of 
Stanford White. Grandiosity, superstardom, 
goatishness, violence against women: the cast-
ing choice was the perfect tribute to Stanny’s 
brand of artistry and allure.

To leave it at that, however, would 
be unjust and even churlish. For Mc-
Kim, Mead, and White were the out-

standing American architects between the 
time of Thomas Jefferson and that of Frank 
Lloyd Wright. To those of us who might 
lack the aesthetic hyper-refinement of Henry 
James and Henry Adams, the firm’s work rep-
resents one of the glories of American art. To 
be sure, it can be unabashedly derivative and 
sometimes bombastic, especially in White’s 
interiors. For all that it is largely magnificent, 
in a way we shall not see again, exciting and 
imposing like 19th-century political oratory, 
which shames the adenoidal maunderings we 
endure today.

The super-rich have most always liked 
their elegance spectacular, and the firm gave 
it to them, but good. This may be a flaw, aes-
thetic or moral or both, but it is not a fatal 
one. It is right to make fine discriminations 
in taste, and there are respects in which Mc-
Kim, Mead & White and their clientele fail to 
shine, and sometimes even manage to offend. 
Yet the triumvirate produced a good many of 
the handsomest buildings in America, some 
sadly lost, some built to endure. Though 
the architects banked heavily on their Old 
World inheritance, their triumphs have be-
come an essential part of our own national 
heritage, deserving our honor and inspiring 
our delight. 

Algis Valiunas is a fellow of the Ethics and Public 
Policy Center.
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Oprah’s World Mission

On september 23, 2001, thousands 
of traumatized New Yorkers gath-
ered in Yankee Stadium to pray for 

the victims of the World Trade Center at-
tacks. Present were leaders from every major 
religion—Judaism, Christianity, Islam, Hin-
duism, Buddhism. But the master, or rather 
mistress, of ceremonies was not ordained in 
any faith. Neither was she a politician, pun-
dit, or CEO. She was television talk show host 
Oprah Winfrey: the only person in America, 
writes one observer, with the right combina-
tion of “spiritual leadership, celebrity recog-
nition, and consumer popularity” to preside 
over such a momentous occasion.

Since May, when The Oprah Winfrey Show 
aired its final episode, a passel of mid-size ce-
lebrities—Phil McGraw, Suze Orman, Rosie 
O’Donnell, Mehmet Oz, Ellen Degeneres, 
Gayle King, Katie Couric, Anderson Coo-
per—have been jostling to fill the vacuum. This 
is hardly surprising given Winfrey’s longevity 
and success. Her program was rated number 
one in the United States for 23 of its 25 years, 
and in 2010 it was being aired in 149 countries. 
But none of these aspiring hosts will succeed, 
because Winfrey is a unique, at times indigest-
ible, blend of distinctively American ingredi-
ents that nonetheless resonates with people, 
especially women, in every corner of the globe.

While writing this essay, I lent my computer 
to a house guest, a colleague and friend from 
Turkey, and as I was closing the screen he spot-
ted the title and exclaimed, “Ah, Oprah! My 
mother’s a big fan. She once wrote to Oprah, 
and was disappointed not to receive a reply.” It 
is a measure of Winfrey’s mystique that I found 
this hard to believe. Surely, I thought, there is 
someone on the payroll who answers every let-
ter, even one from Istanbul! But then I realized 
that Harpo Productions must receive thou-
sands of letters and emails every day.

Such is the nature of a mystique: to cre-
ate an aura, persuasive but illusory, of special 

powers not granted to ordinary mortals. Yet 
despite her vast popularity, Oprah has failed 
to enchant her many critics. 

Taste-Maker

Conservatives have not forgotten 
Winfrey’s endorsement—nay, anoint-
ing—of Barack Obama during the 

2008 Democratic primary. Even the most 
diehard Obama supporter must cringe when 
reminded of Winfrey’s prophetic announce-
ment: “I think this is the One.” Nor have the 
scales fallen from her eyes: she recently of-
fered to campaign for the president in 2012. 
For the Right, this is enough to relegate 
Winfrey to the outer darkness of left-liberal 
hell. But unlike her old rival Phil Donahue, 
not to mention the usual stars with their pet 
causes, Winfrey has remained aloof from 
politics for most of her career. Her renewed 
eagerness to campaign for Obama surprised 
some Oprah-watchers, who assumed she 
would remain out of the limelight while her 
new venture, the Oprah Winfrey Network 
(OWN), struggles to survive the cutthroat 
world of cable television.

The idea of Winfrey struggling may sur-
prise those who see her as a saleswoman 
able, like Midas, to turn any product into 
gold. To advertisers and marketers, this gift 
for salesmanship is her most appealing trait. 
Between 1996 and 2002, when her show in-
cluded a regular feature called “Oprah’s Book 
Club,” her recommendation meant instant 
best-sellerdom. One grateful publisher called 
this “Oprah effect” “the literary equivalent 
of inventing penicillin.” The only author to 
refuse Winfrey’s blessing was novelist Jona-
than Franzen, in October 2001. But to judge 
by the amount of publicity he received, at a 
time when the media’s attention was focused 
elsewhere, that gesture may have contained as 
much calculation as principle.

To academic critics, Winfrey’s tireless shil-
ling is her least appealing trait. Their com-
plaints are not without merit. Whenever 
Winfrey and her guests discussed a book on 
the show, the conversation focus soon strayed 
to the food, wine, and home furnishings they 
were enjoying (and then, of course, to their 
own personal histories). And whenever she 
urged her viewers to read or keep a journal, 
these activities were presented as requiring 
costly accessories. She once sent a “gratitude” 
package to a New York City police officer who 
had served at Ground Zero which contained 
not only a writing journal but also “one of my 
favorite pens from Rebecca Moss, that store 
that carries beautiful pens.” At times Winfrey 
can seem a crass creature of the bottom line. 
But in her defense, her kind of commercialism 
has roots in the American tradition of “taste 
makers,” stretching back to the Jacksonian 
era—when, as Harper’s editor Russell Lynes 
once wrote, the beginnings of mass production 
made “a great many people conscious of the 
niceties of taste who had never before had oc-
casion to give the matter much thought.” More 
than any other American (including Martha 
Stewart, whose TV show is seen in only 17 
other countries) Winfrey represents the glo-
balization of this taste-making tradition.

Trash Talk

Yet before clearing winfrey of all 
crassness, we must admit her responsibil-
ity for the flood of vulgar, outrageous talk 

shows that engulfed the American airwaves in 
the 1990s. When her program premiered in 
1986, Winfrey’s main rivals were the politi-
cally preachy Donahue and the folksy Sally 
Jesse Raphael. So Winfrey carved out a niche 
as the TV equivalent of the 19th-century “sob 
sister” reporter, hosting non-celebrity guests 
with sad, traumatic, sometimes sensationalist 
tales to tell. From there it was but a short step 
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Spiritual Leader

By quitting the “crud” winfrey as-
sumed a very different mantle, that of 
lay minister to a global congregation of 

hundreds of millions, speaking from a pulpit 
the size of her vast media empire, including 
television, film, the internet, and print. The 
influence of a such a figure cannot be mea-
sured, but if it could, Winfrey would emerge 
as more influential in purveying “values” to 
Americans than any teacher or preacher, and 
more effective in conveying “American values” 
to the world than any diplomat or missionary. 

Oprah’s values have provoked the most 
trenchant criticism. Most of her critics are 
Christian thinkers and American histori-
ans, who rightly place her in yet another 
all-American tradition: that of “mind cure” 
healers and “positive thinkers” from Phin-
eas Parkhurst Quimby to Mary Baker Eddy, 
and from Norman Vincent Peale to Eckhart 
Tolle. Like many of her predecessors, Winfrey 
abandoned the Protestantism of her youth 
(she was raised a Southern Baptist) to wan-
der in the wilderness of a free-form spiritual-
ity that has deep roots in the New World. In 
the 19th century it was called New Thought; 
in the 20th and 21st, New Age. This tradi-
tion has many variations, but in all there is a 
quasi-gnostic element: the idea that it is more 
important to connect with one’s inner spark 
of divinity than to beg mercy from a remote, 
wrathful God.

To Christian critics such as Catholic blog-
ger Amy Wellborn, Winfrey’s preoccupation 
with “a higher power, spirit, soul, ‘authentic 
power,’ meaning, healing, affirmation, help-
ing, miracles, meditation, journaling, and an-
gels” is a betrayal of the true faith, whose fo-
cus ought to be on “sin, redemption, sacrifice, 
conversion, humility, worship, holiness, and 
Jesus Christ.” To a certain school of Ameri-
can historians, Winfrey’s ministry represents, 
in sociologist Philip Rieff’s damning phrase, 

“the triumph of the therapeutic.” To both sets 
of critics, Winfrey’s shift from God to Self 
is part of a more general loss of what is most 
valuable about the the Puritan legacy: that 
mindfulness of human wickedness and of the 
profound otherness of God, which gives the 
American character its starch.

Yet there is another side to the story. His-
torian Stephanie Muravchik writes that 

“these critics have not recognized the degree 
to which psychotherapeutic ideas and tech-
niques changed as they were popularized.” In 
America, God and Self have long traveled on 
a two-way street: “As psychology moved into 
the mainstream, the mainstream—with its 
considerable religiosity—moved into psychol-
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to Geraldo Rivera, Jerry Springer, Jenny Jones, 
Maury Povich, and Ricki Lake.

Each of these “trash talk” impresarios had 
a different shtick. But they all specialized in 
filling the screen with unhappy guests whose 
lives had been twisted by poverty, ignorance, 
and every conceivable human failing from in-
cest to obesity, pedophilia to bestiality; then 
goading them to lose what little self-control 
they possessed. A former talk show producer 
described the job of finding such people:

I remember being on the phone with 
the mother, saying, you know, ‘The best 
thing for you to do is to come on this 
show and tell your story,’ that whole 
bullshit. It was going to be therapeutic, 
everybody’s going to learn from it. I’m 
a good liar. I mean, I was convincing 
this woman to talk about the fact that 

while she was getting married to this 
guy, he was upstairs f---ing her 5-year-
old daughter and giving her HIV.

Winfrey never sank this low, but she did 
host a fair number of dysfunctional guests be-
fore announcing, in the mid-1990s, that she 
was “tired of the crud.” Declaring that her 
purpose had never been to exploit people but 
to help them solve their problems, she vowed 
to transform her show into “Change Your Life 
TV.” As it turned out, this was a shrewd busi-
ness move. Ratings were down; large segments 
of the audience were ready for something new; 
and with the end of the Cold War and the ad-
vent of satellite TV, vast new markets were 
opening overseas. Today Winfrey says her de-
cision “was bigger than money or material in-
terest,” but she does not deny that her reasons 
were partly commercial.
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ogy. Believers harnessed therapy to their own 
purposes.” Even the most superficial com-
parison between Winfrey’s style and that of 
most other talk show hosts reveals that, with 
a couple of exceptions, she’s the only one with 
any starch.

Unlike her erstwhile rivals in the trash 
genre, Winfrey has never goaded poor sinners 
into spilling their guts for the sake of sensa-
tion and spectacle. Rather she prods her trou-
bled guests to admit the truth, and when they 
do, she tells them to get a grip. This distinc-
tion may seem shallow compared with that 
between Calvinism and the power of posi-
tive thinking. But it’s important nonetheless, 
because in every television market on earth, 
locally produced talk shows are now busy ex-
posing human frailty. And they are doing it 
in either of two ways: the Jerry Springer way, 
which milks it for crude thrills and laughs; or 
the Oprah Winfrey way, which seeks to cure 
it in the context of a religious tradition, how-
ever vaguely defined.

Liberty and License

I realize this statement is a little like 
President Dwight Eisenhower’s comment 
that America must remain “founded on 

a deeply felt religious faith, and I don’t care 
what it is.” But I am with Ike on this, be-

cause I have seen the alternative. At the risk 
of shocking libertarians who defend trash 
TV in the name of free speech and academ-
ics who extol it as a space for the blossom-
ing of deviant identity, I submit the follow-
ing: authoritarian regimes have no problem 
with trash TV, and the smarter authoritar-
ians find it useful. In the words of journalist 
Arkady Ostrovsky, the Russian media under 
Putin use “softsoap and sensation” to “create 
an impression of free television where in fact 
there is none.”

Ostrovsky recalls a segment of the Russian 
talk show Five Evenings, in which an 11-year-
old girl confronts an 18-year-old boy who has 
gotten her pregnant. At one point the host 
exclaims, “I don’t have time for political cor-
rectness here.... Let’s say it: the boy is not Rus-
sian, the boy came from Tajikistan!” This is 
followed by applause, as another guest bursts 
out, “These people come to Moscow like lo-
custs and abuse our women and girls!” Con-
ceding that ugly spectacles are common in 
Western television, Ostrovsky observes that 
“in most western countries they coexist with 
serious TV journalism, including news and 
analysis,” while in Russia, they “have substi-
tuted themselves for—and compromised the 
very concept of—free speech.”

Masha Lipman of the Carnegie Moscow 
Center agrees. “After the 2003 elections,” she 

writes, “Russian television no longer needs 
trustworthy news, free journalism, the truth 
in general. It only needs what the Kremlin de-
mands.” And what the Kremlin demands is 
not “formal censorship” but a “sophisticated” 
way of “dealing with the media.” In the Rus-
sian context, this means “ensuring that the big 
media managers are loyal, then leaving some 
of the small outlets free to let off steam, while 
ensuring they remain irrelevant.”

One way to let off steam is to engage in 
outrageous, nasty, but non-political talk. The 
point is not lost on those academics who de-
scribe trash TV in Foucaultian terms as “ide-
ological labor” aimed at dampening the rage 
of repressed minorities and other marginal-
ized groups. Looking at the way trash TV is 
used by Putin and other smart authoritarians 
around the world, I’m tempted to say about 
these academics what my father used to say 
about broken clocks: they are right once in a 
while. The smarter authoritarians have also 
read Foucault—and they understand very 
well that when it comes to discrediting liberty, 
license works better than repression.

Oprah’s Book Club never recommended 
Foucault. And compared to Five Evenings, 
The Oprah Winfrey Show looks positively 
high-minded, as well as much more enter-
taining. Perhaps the Voice of America could 
air re-runs?
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The Boitnott Doctrine

According to the charlottesville daily progress, doris 
Boitnott, assistant director of the Virginia Education Associ-
ation (something one might once have called a union), opined 

last year that employees of local government should enjoy no options 
in regard to their retirement funds, both to hold the workers in their 
jobs and because many of them lack the knowledge to make informed 
decisions. “If you give your kids the choice of having chocolate for din-
ner or having broccoli for dinner,” she says in reference to her presum-
ably adult members, “they may choose the chocolate, which may not 
be the best for them.”

Children, teachers, you, and I may not know what is best, but not 
Doris Boitnott. She knows. She knows that her members are better 
off when told what to do, even with their own money. And in the 
march of creeping paternalism, she is hardly alone. More and more 
of each American’s livelihood, and therefore more and more of each 
American’s time and life’s blood, are directed away from his power of 
decision and disposition and into that of a diffuse collective, meaning 
actually a relatively small number of elites and experts who look down 
upon those who have raised them up. Putting in power the kind of 
person who believes he achieves moral elevation by compelling recal-
citrants to his supposedly higher plane is like sending a beagle to an 
all-you-can-eat buffet. He doesn’t know where or when to stop, and, 
as is not the case with beagles, there is neither limit to his presump-
tion nor a ceiling to his self-congratulation.

We are familiar with political incarnations of dirigisme throughout 
history that have at least given rise to an opposition that keeps them 
partially in check. We do not, for example, have a king. Except among 
movie stars, the feudal aristocracy is gone. Resistance to such overt 
political paternalism is alive and well, perhaps because statism—con-
fiscating and commanding—is hard medicine to take. But the general 
tendency of mankind to render itself into a kind of clay to be shaped 
by others persists under democratic conditions, and is hardly con-
fined to the relation of citizen to state. It is unfortunately ever active 
in temptations more dangerous than any the state can devise, for be-
ing sweet, habit-forming, and irresistible. Among other things, freely 
offered and freely accepted entanglements cannot be criticized for 
suppressing freedom of decision. Such criticism—the most powerful 
means of attack upon state encroachments—misfires.

In every sphere apart from government, individual autonomy can 
be eroded, diminished, and eliminated, exactly as in government, by 
dependency—which to be crippling need not be compelled. A vivid 
illustration of this is the extent to which we have run to entrust in-
formation to servers we neither own, control, see, nor even have the 
ability to locate. Because of a mistake, crime, or burst of electro-mag-
netic pulse; our financial and health records, correspondence, photo-
graphs, and, for some incautious souls, the work of a lifetime, could 

be wiped out in a fraction of a second and no one would even know 
where to look.

Apart from the question of safety and preservation, the reckless-
ness of surrendering all our information to the custody of people we 
do not know in conditions we have not fully vetted or even, in most 
cases, bothered to ascertain, creates a potential for abuse that would 
make even Kim Jong Il blush. Imagine if from the time of its founding 
the post office had not delivered mail but kept it, letting you see it but 
retaining every letter and document, photograph, proposal, statement, 
love missive, and farewell, and then developed a way that they can to 
search, catalog, and cross-reference it mechanically, while knowing—
from the hand-held device you cannot do without—where you are, 
where you have been, what you buy, with whom you associate, what 
you read, and so on.

Google’s CEO Eric Schmidt told the Wall Street Journal last Au-
gust—and this is not a parody—“I actually think people don’t want 
Google to answer their questions. They want Google to tell them what 
they should be doing next…. The power of individual targeting—the 
technology will be so good it will be very hard for people to watch or 
consume something that has not been tailored for them.” But it isn’t 
just what you eat or what you buy. Google will control serendipity: 

“Serendipity—can be calculated now. We can actually produce it elec-
tronically.” And the next step? “You really want to go from syntax to 
semantics, from what you typed to what you meant…. I think we will 
be the world leader in that.” That is, the world leader in telling you 
what you meant.

Eric schmidt, meet doris boitnott. you’re made for each 
other. Who knows? As the various types of paternalism grow, 
they may burst from the cocoons of government and private 

enterprise and marry into a new and overwhelming entity. Each seems 
to be led to the other by a force greater than either. Otherwise, for ex-
ample, how to explain the government’s passion for expanding band-
width? Only 1% of bandwidth is consumed by anything other than 
gaming (55%), and TV, movies, and video (45%). These things culti-
vate passivity. They root you to the chair, hold your gaze, and either 
entirely suppress your input or channel it into pre-programmed Hob-
son’s choices. Why then is expanding bandwidth a public obligation? 

With the dawning of 1984, many felt relief, because—just as in 
the ’50s and ’60s it was assumed that by 2001 there would be ho-
tels of a sort on the moon—they had entertained the possibility that 
1984 might be a surveillance dictatorship, and it wasn’t. But now the 
sheep are falling all over themselves to get into the pen. Though the 
gates are still open, it would be so easy for the world’s Doris Boit-
notts and Eric Schmidts to swing them closed, and that must not be 
allowed to happen.
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